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In this issue 


NO. 1. . . FORTIFYING THE SUPREME COURT'S INDEPENDENCE... 
Owen J. Roberts; a former associate justice of the Supreme Court of the 
United States, has spoken out in favor of legislation or constitutional 
amendments designed to limit the Court to nine members, provide for the 
automatic retirement of justices at the age of seventy-five, "isolate" 
the justices from political ambition and protect the appellate jurisdic- 
tion of the Court. On page 1 Justice Roberts tells why he believes these 
propgsals should have the immediate support of the Bar. 


NO. 2. . « A PROBLEM IN ETHICS .. . Robert B. Tunstall on 
page 5 takes respectful issue with the Association's Committee on Pro- 
fessional Ethics and Grievances in its interpretation of the Canons re- 
lating to citation. 


NO. 3... . THE JUDGES' DILEMMA .. . Charles E. Clark, a 
circuit judge of the United States Court of Appeals for the Second Cir- 
cuit, poses "The Dilemma of American Judges" (page 8) and offers some 
thoughtful observations on the judicial process. If judges have too much 
"trust for salvation" reposed in them, will other public officials be 
less responsible? Judge Clark offers some tentative solutions. 


NO. 4. . . NATURAL LAW AND THE SUPREME COURT .. . In his 
series on the Supreme Court of the United States Ben W. Palmer (page 12) 
this month discusses natural law and its use and misuse. Mr. Palmer sees 
a need for a legal philosophy and outlines how natural law can fulfill 
that void. 


NO. 5. . . HASLETT P. BURKE OF COLORADO .. . Continuing 
our series sketching the chief justices of some of our state courts of 
last resort, we present this month (page 16) a report on the Supreme 
Court of Colorado and its distinguished Chief Justice, Haslett P. Burke, 
who would rather be a practicing lawyer. 


NO. 6... ERIE V. TOMPKINS REVISITED .. . Possibly the 
most cogent article to emerge on the subject in the ten years since the 
Supreme Court overturned Swift v.Tyson in Erie Railroad v. Tompkins 
is that by John J. Parker, Chief Judge of the United States Court of Ap- 
peals for the Fourth Circuit, on page 19. Judge Parker has done a dis- 
tinct service to the legal profession in discussing the Erie doctrine. 











NO. 7 . . »« SUPREME COURT BATTLES . .. Benjamin Wham (page 
23) takes us back through history in tracing constitutional law changes 
and battles among the Supreme Court, Presidents and Congress. 


NO. 8... . The aftermath of war is lawlessness. How to re- 
establish the reign of law in western European democracies is the 
problem discussed by the distinguished Lord Macmillan on page 27... . 
NO. 9: Colonel Archibald King's letter published in the Views of Our 
Readers department in the December, 1948, issue has brought a reply 
from the Chairman of our Association's Committee on Military Justice 
(page 29). . . . NO. 10: The General Assembly of the United Nations 
has adopted and promulgated the Universal Declaration on Human Rights. 
We give the final, official text (page 32) and comment editorially on 
the Declaration and its significance (page 40). 


OUR DEPARTMENTS AND BOOK REVIEWS have their usual interest, and the 
department devoted to the Development of International Law carries com- 
ment on and the text of the precedent-making convention to outlaw and 
punish the new crime of "genocide" (page 57). Everyone should be inter- 
ested in this treaty which the Senate will soon be asked to ratify. 
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of 1949 Essay Contest Conducted by 
AMERICAN BAR ASSOCIATION 


Pursuant to terms of bequest of 
Judge Erskine M. Ross, Deceased. 


INFORMATION FOR CONTESTANTS 


Time When Essay Must Be Submitted: 
On or before April 1, 1949. 


Amount Of Prize: 

Twenty-five Hundred Dollars. 
Eligibility: 

The contest will be open to all members of the Association in gc >. standing, includ- 
ing new members elected prior to March 1, 1949 (except previous winr’rs, members of 
the Board of Governors, Officers and employees of the Association), whu have paid their 


annual dues to the Association for the current fiscal year in which the essay is to be 
submitted. 


No essay will be accepted unless prepared for this contest and not previously pub- 
lished. Each entryman will be required to assign to the Association all right, title and 
interest in the essay submitied. 


Ane shall be restricted to five thousand words, including quoted matter and 
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computation of the number of words, but excessive documentation in notes may be 
penalized by the judges of the contest. Clearness and brevity of expression and absence 
of iteration or undue prolixity will be taken into favorable consideration. 


Anyone wishing to enter the contest should communicate promptly with the Execu- 
tive Secretary of the Association, who will furnish further information and instructions. 


Subject to be discussed: 
“WHAT IS THE PROPER PLACE AND FUNCTION OF THE LAWYER IN SOCIETY?” 


It is intended that this shall include the place and function of the lawyer 
individually and through Bar Associations in the United States, today and for the 
future, with particular emphasis on constructive thinking and the proposals as to: 

1. The function of the lawyer in the relationship between the individual and 
the state. 

2. The lawyer's relationship to government. 

3. His work for clients. 

4. His participation and leadership in public affairs. 

5. Organization for making competent legal service available at moderate 
cost or free, for all who need it. 


6. The maintenance of: 
a. Individual opportunity 
b. Basic rights 
c. Private property and enterprise , 
d. Our form of government as a constitutional republic. 


The author is at liberty to select all or any of the aspects of the lawyer's func- 
tions here listed, as he may choose. 


AMERICAN BAR ASSOCIATION 
1140 N. Dearborn Street Chicago 10, Illinois 








Vi 


American Bar Association Journal 























nn Sera 








FOR DIFFICULT LINES 


STAUNTON, GLOVER & CO. 
175 West Jackson Boulevard 
CHICAGO 4,1LiINOIS 


INSURANCE PLACEMENT 
SPECIALISTS 








$21 Tax Incl. 





THE LAWYER'S CASE 


~ Boy Direct and Save! 





Genuine Top Grain Cowhide! 
ONLY 


18 x 13” 


Postage Prepaid 


Colors: Suntan, Redwood, Brown, Black 


Allied Briefcase Co. of 186 Fifth Ave., NY 10 NY, 
studied the lawyers’ needs with actual calls on 
leading lawyers to ae ertain their exact needs in 
lawyers ‘‘brief’’ cas 

Compilation of the. facts they secured ‘ave 
them the ‘‘perfect case hese cases are made of 
genuine topgrain pO and are light — 
yet sturdy. They feature extra large o 
solid brass extension loc’ n° fact ear 
thing a lawyer needs. And these are more than 


**prief’’ cases—at a moment's notice it can be 
used as an overnighter! Most important of all. . 
Allied Briefcase Co. are specialists in bri s 


tionally fine leathers. Their siogan is, ‘‘Buy 
direct and save’ - and all mail orders are 
eee the same day received Needless to 
ay, aattet action is | earaneees when you buy 
frets Allied riefcai 
Mail Pose cant Filled. Please 
send check or money order. C.O.D.'s accepted. 


Manufactured by 


ALLIED BRIEF CASE Co. 
DEPT. Al0 
186 FIFTH AVENUE Entrance 23rd Street 
New York 10, N. Y. Gramercy 3-2302 
SATISFACTION GUARANTEED! 


Speeds upp 
BIG TAXE! 
Errr-No 


LINE-BY-LINE 


COPYHOLDER 


Your office get choked up with a deluge of 
copying at tax time? Error-No helps your 


Sey eis! whisk 


LEGAL SIZE—STYLE $128 

























SHEPARD'S 
CITATIONS 


v 


CASES 


AND 


STATUTES 


ALWAYS UP TO DATE 


























upp COPYING of 


ORMS 





through lists, re- 
ports and forms in 
record time, elimi- 
nates errors, per- 
mits your office to 
handle more work 
accurately, faster 
and at lower cost. 
A SIZE TO FIT ALL COPY 
WIDTHS UP TO 36 INCHES 


~ 


ADDRESS: 50 MT. HOPE AVENUE 










—_rvvrrrrrrrvrvw 





ail diy dil din iia di die diliy ie dia Ain. a di iin a di in in i tn inn tls an ie tn i in 


SALE 
USED LAW BOOKS 


Century, Ist-4th Decennials . $350. 
American Law Reports 1-45 - &. 
L. R. A. New Series 76 vols. 50. 
Ruling Case Law, 38 vols. 30. 
Negligence & Compensatian Cases Anno. 

Both series, 60 v. & Index 4 v. 300. 
Public Util. Reports, First Series anuiain 

101 vols... a 50. 
Federal Digest New Series 1 to date, 22 vols..... 44. 
Ra ee ee SN FO WR ccdccnciincncise 50. 
Beh. Bo WIR cies F iivetanaaeane eee 
A. L. R. 1-175 Senecweas 750. 
Fed. Dig. LIFETIME 72 vols. ancae coe 42%. 
U. S. Sup. Ct. Repts. Law Ed 1-332 in 90. .. 275. 
Supreme Ct. Reporter, West Ed., 106-332 in 67... 175. 
Federal Code Annotated, to date. 175. 
Atlantic Reporter Ist & 2nd, 258 v.... . 350. 
Northeastern Ist & 2nd, 275 v.. 350. 
Southeastern Digest to date, 35 v. 125. 
Va.—W. Va. Michie Digest to date, 17 v. 125. 
Fletcher Cyc. Corp'n. Law, to date, 20 vols. 150. 
Michie Banks and Banking, to date, 9 v. P 40. 


Restatements of Law, Complete, 23 v. 90. 


Buckram, fine condition 
delivered U.S.A. 


JOS. M. MITCHELL 


5738 Thomas Ave. e Phila. 43, Pa. 











-RBaBeBeeReDEAMAMAAAADHRADADDED 





ll i in tin in in i lt i tin nn i A i i en i i 


~~weeeeeeeweeweeweeeeweewewewe eee ee 


Riot 


January, 1949 * Vol. 35 “VI 






















HN WANAAAAONNLEAAOGASUAAAAAGALHUA STON UDENN ANAT NT TNANUANT WMA LUTUT ATU EE LOEMA HURON EUAN AE WUULUENUIONAUANLAUUL AT UOA HOTU RAN 


NUMBER 4 





meant 


| Fe 


suit 


Number 4 of our series of interesting and valuable 





excerpts from CORPUS JURIS SECUNDUM is now | by 
available and a limited number of copies has been set 
. 7 + 7 : I 
: aside for complimentary distribution. T his one deals with e | #s 
|} Dec 
: tion 
= bee: 
COLLECTIVE BARGAINING at a 
CONTRACTS Pye 
: to 1 
Reprinted from C.J.S. title ae 
MASTER & SERVANT P| oe 
: | pel 
= Co 
= fro 
If you desire a copy just drop us a line and one | | wit 
will be mailed to you with our compliments. : | , 
Because of the tremendous demand for the earlier : | . 
e numbers of this series, a reprint has been made and : | ies 
: copies are now available if you have not already , | 
: received them. oi 


nuvi cattuetnaarnny 
a 
— 
+) 


t 
ar 
Ss 


THE AMERICAN LAW BOOK COMPANY =|, 


272 FLATBUSH AVE. EXT. BROOKLYN 1, NEW YORK 








PU Lee EL 


SaMvusnna uu vuususvngacvanauiauveenanuiit QVANIAMUNADNEL YUAN DENNNAUALU LULU LENU AAA ERHOG GUA LAUT WUALUNANND ONE EONANTHATN ETN NAA EALSSUU NAAN TENET UNNERLNRANTA CAN TNAT NAA TNT ONAN EAN NNT UTTON ene 


vill 


American Bar Association Journal 





ML tna 





till 


MT 














ais 














Now Is the Time 





Fortifying the Supreme Court's Independence 


by Owen J. Roberts + Former Associate Justice of the Supreme Court of the United States 


® Speaking at a luncheon of the Association of the Bar of the City of New York on 


December 11, former Justice Roberts discussed and advocated the various constitu- 


tional amendments relating to the Supreme Court of the United States that have 


been proposed to and considered by the House of Delegates. Readers should refer 
to 34 A.B.A.J. 1072-1073, November, 1948, where the substance and text of the 


proposed amendments that Justice Roberts discusses are given. 





® | feel entirely free to talk on this 
subject now because I have no longer 
any connection with any of the 
courts of the United States. I elected 
to resign the commission that I held 
and I am, like you, a common citizen 
and able, thank God, to express my 
view on public questions withvut 
feeling that I may, in some way, 
breach the proprieties. I cannot, of 
course, divorce myself from my ex- 
periences as a justice of the Supreme 
Court and I cannot divorce myself 
from the opinions that I formed then 
with respect to policies. 

It is because I have been with that 
body and it is because I have a deep 
affection for the Court and a deep 
desire that it be protected and that 
it carry its place in our tri-une form 
of government, the proper place, that 
I felt I ought to say what I could to 
back the 
gone so far and become a matter of 


movement that has now 


such wide discussion amongst our 
profession and good citizens of the 
United States. 
the point that the American Bar As- 


It has now reached 
sociation after inconclusive action at 
two meetings has recommitted the 
matter to the appropriate commit- 
tees with the expectation that they 
will report to the House of Dele- 


gates at its next meeting. 
The 
amendments to the Constitution of 


proposals are for certain 
the United States or, alternatively as 
to some of them, for legislation by 
Congress. 

The first proposal is that the Con- 
stitution should be amended to pro- 
vide that the Supreme Court shall be 
composed of the Chief Justice of the 
United States and eight associate jus- 
tices. It was a matter of remark by 
James Bryce that the personnel of 
the Supreme Court had changed so 
often in the history of the country. 
He did not quite understand it, that 
the number had run all the way from 
six to nine, up and back again. Of 
course, we understand there is noth- 
ing in the world to prevent the Court 
from being twenty if Congress should 
so legislate. 

You will remember the great let- 
ter that Chief Justice Hughes wrote 
to the Congress in 1937, when the 
plan to increase the personnel of the 
Court was under consideration. He 
said justly then, as I think, that a 
court of nine is as large a court as Is 
manageable. The Court could do its 
work, except for writing of the opin- 
ions, a good deal better if it were 
five rather than nine. Every man who 


is added to the Court adds another 
voice in council, and the most difh- 
cult work of the Court, as you may 
well have imagined, is that that is 
done around the council table; and 
if you make the Court a convention 
instead of a small body of experts, 
you will simply confuse council. It 
will confuse council within the Court, 
and will cloud thé work of the Court 
and deteriorate and degenerate it. I 
have not any doubt about that. 


Lighten Court's Load by Increasing 
Discretionary Jurisdiction 
The remedy for the weight of work 
that is placed on the Court is to in- 
crease the discretionary jurisdiction 
and not to increase the personnel of 
the Court. I can well understand 
how the founding fathers left the 
number at large because there were 
many problems that they could not 
envisage when they drafted the Con- 
stitution, and one of its great virtues 
is that it is drawn with a wide sweep 
and with a broad brush, and that 
details are left to be filled in after- 
wards. And that is one objection that 
will be made to these amendments of 
which I will speak in a minute. 
The second proposal is an amend- 
ment to the Constitution that the 
Chief Justice of the United States 
and each associate justice of the 
Supreme Court shali retire when he 
shall attain the age of seventy-five 
years. I think little 
about it. I believe it is a wise pro- 
vision. First of all, it will forestall 
the basis of the last attack on the 


need be said 
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Court, the extreme age of the jus- 
tices, and the fact that superannu- 
ated old gentlemen hung on there 
usefulness had 
ceased. More than that, it tends to 


long after their 
provide for each administration an 
opportunity to add new personnel to 
the Court, which, I think, is a good 
thing. I think it is a bad thing for an 
administration to run as long as 
President Roosevelt’s did without a 
single opportunity to name a justice 
to the Court. 


Proposal To Forestall 
Political Ambitions 


Ihe third proposal has to do with 
the appellate jurisdiction of the 
Court, and I want to pass that for a 
moment, because that is the crux of 
what I have to say here today, and 
that is the log-jam we were up 
against at the Annual Meeting in 
Seattle. So I pass the third proposal 
for the moment and come to the 
fourth. The substance of it is that 
no person who hereafter shall be- 
come Chief Justice or an associate 
justice of the Supreme Court shall 
be eligible to the office of President 
or Vice President. 

Just by so much as the Supreme 
Court is set apart, just because of the 
great powers the Supreme Court ex- 
ercises in our constitutional system, 
there ought not to be any ambition 
in any man who sits in that Court to 
go beyond where he is. I would go 
farther than that. As a matter of per- 
sonal belief, I do not think an asso- 
ciate justice ought to be eligible to 
be Chief Justice, and I do not think 
that any member of the Court ought 
to be eligible to hold any political 
office, but perhaps the present pro- 
posal goes far enough. It says that no 
justice shall be eligible to be Presi- 
dent or Vice President. 

It is a fact, as I think you know, 
that every justice who has ever sat 
on that Court who was bitten by 
political ambition and has actively 
promoted his own candidacy for of- 
fice has hurt his own career as a 
judge and has hurt the Court. In- 
stances run pretty far back in the 
history of the Court. 

When a man goes on the Court he 
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ought not to have to depend upon 
the strength and robustness of his 
own character to resist the tempta- 


tion to shade a sentence in an opin- 
ion or to shade a view in order to 
put an umbrella up in case it should 
rain. He ought to be free to say his 
say, knowing, as the founding fath- 
know, that 
nothing could reach him and that 
his conscience was as free as could be. 

The other limitations that the 
Constitution put, the good behavior 
clause, and the fact that a judge’s 
compensation cannot be 


ers meant he should 


reduced 
during his term of office, were in- 
tended to guarantee him utter inde- 
pendence. He ought not to have to 
make a vow to himself that ambition 
shall not color his opinions. It should 
be impossible for that to happen. 


Proposal That Justices Hold 
No Other Public Office 


Another proposal is that the Chief 
Justice or any associate justice or any 
judge of any other court of the 
United States shall not, during his 
term of office, hold any other gov- 
ernmental or public office or posi- 
tion. 

A bill providing something of that 
sort was introduced in the last Con- 
gress. I feel very strongly that that 
would be a great protection to the 
Court. Perhaps it is enough protec- 
tion te embody it in an act of Con- 
gress. It may be a little out of part 
for me to speak on this subject, for, 
as you know, I accepted, at the hands 
of two Presidents, commissions to do 
work not strictly of a judicial nature. 
I have every reason to regret that I 
ever did so. I do not think it was 
good for my position as a justice, nor 
do I think it was a good thing for 
the Court. 

I had an unfortunate experience 
in the German-American Mixed 
Claims Commission, in which the 
German Commissioner accused me 
of bias and unfairness and walked 
out of the arbitration. I had another 
unpleasant experience as a result of 
the Pearl Harbor Commission re- 
port, when a Congressional investi- 
gating committee sought to comb 
over what was done, and there might 


have been rather an unfortunate re- 
flection on the justice who was a 
member of that commission. 

In the last administration, the 
Roosevelt administration, it got to 
be a very common thing to call on 
federal judges, not only of the Su- 
preme Court but from other federal 
courts, to take part in administrative 
work. I think that is a bad thing for 
the courts, and I think it is not a 
good thing for the standing of the 
judges. 


Extent of Amendment 
of the Constitution 


Of course, there is the question of 
how far you are going in amending 
the Constitution of the United States. 
I am all for the view that it ought to 
be a document stating great princi- 
ples and not attempting the meticu- 
lousness of a regulatory statute. Ev- 
ery time you suggest an amendment, 
you violate, to some extent, that 
great principle. 

I want to say that in my opinion 
this prohibition should extend not 
only to the Supreme Court but to all 
of the federal courts. If any of the 
federal judges have time to run 
around on all sorts of administrative 
work, then we have too many fed- 
eral judges. 

When I went to Pear! Harbor for 
three weeks I was out of the argu- 
ments and consultations in my Court. 
Chief Justice Stone agreed to my go- 
ing with the greatest reluctance be- 
cause he said: “There are some im- 
portant cases coming up here, and I 
do not want a court of eight to hear 
them. A full court ought to hear 
them.” But, as I say, he regretfully 
gave his consent as the President 
wanted me to go. 

I agreed to take the Chairman- 
ship of the German-American Mixed 
Claims Commission with the under- 
standing that it would be but a few 
hours’ work. It was years of work. It 
took time off from my judicial duties. 

The last time that Chief Justice 
Hughes took a position of this kind, 
which was that of an international 
arbitrator between two South Ameri- 
can countries, he said to me: “I will 
never do that sort of thing again. It 
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is not fair to the Court for one of us 
to take time from the Court’s work.” 

Some people think that if those 
proposals were adopted, the inde- 
pendence and integrity of the Court 
would be well protected. Others, and 
I am one of them, think that this 
does not go nearly far enough. Now 
why? 


Proposal To Protect Court's 
Appellate Jurisdiction 


Well, the third proposal to which I 
said 1 would return, suggests an 
amendment of the judiciary article 
of the Constitution which would 
give the Supreme Court appellate 
jurisdiction in all cases arising un- 
der the Constitution, and give it 
appellate jurisdiction both as to mat- 
ters of law and matters of fact. 

That is a major amendment of the 
authority of the Supreme Court. It 
is a major enlargement of it. It is 
interesting that the founding fathers 
fixed a very narrow obligatory juris- 
diction, and a jurisdiction that could 
not be touched or taken away, that 
affecting ambassadors, other public 
ministers and suits in which states 
would be a party. 

Why did they then leave it to Con- 
gress to regulate the appellate juris- 
diction of the Court? I think they 
did not envisage any such large fed- 
eral judiciary as we have today. The 
federal judiciary was ‘rather in the 
background—that is, the lower ju- 
diciary. The theory was that consti- 
tutional questions would arise in 
state courts and then an appeal 
would come to the Supreme Court 
from a decision of a state court on a 
constitutional question. 

There came into play state pride, 
the states’ rights feeling, and an- 
other feeling that since Anglo-Saxons 
prize the jury system, giving the Su- 
preme Court appellate jurisdiction 
as to matters of law and fact would 
give it the opportunity to overturn 
jury verdicts, jury decisions, judg- 
ments based on jury decisions in 
New York, in Pennsylvania and else- 
where. The best compromise that 
could be made in the situation was 
to leave to Congress the right to de- 


fine the appellate jurisdiction of the 
Supreme Court. 


Appellate Jurisdiction Depends 
on Congressional Legislation 


You know what the result of that has 
been. The appellate jurisdiction of 
the Supreme Court depends upon 
the judiciary acts—the original Ju- 
diciary Act passed in the first session 
of Congress and the amendments 
that have been adopted to it since— 
and Congress has set forth in what 
cases the Supreme Court can enter- 
tain an appeal. 

Very early the Court was faced 
with the question whether it had a 
general appellate jurisdiction, modi- 
fied by what Congress had said on 
the subject. Chief Justice Marshall, 
in two decisions, said that was not 
the way to read the Constitution. He 
said that the Congress and the ju- 
diciary acts, having set forth in which 
cases the Supreme Court might have 
jurisdiction on appeal, impliedly 
provided that it should not take jur- 
isdiction in any other class of cases. 

That is the settled law and I 
think it is right. It remains, there- 
fore, so far as we can see, that Con- 
gress could affect the Court’s powers, 
just as President Roosevelt could 
have in his way, unless there were a 
popular uprising that would frighten 
them out of doing what they threat- 
ened to do. 

You have, of course, in mind Ex 
parte McCardle. There was a case 
that had come up under the jurisdic- 
tion then existing under the judici- 
ary acts. The case had been briefed, 
argued and submitted and was ready 
for a decision, when the Congress 
removed the appellate jurisdiction 
of the Supreme Court in that specific 
class of case. The Chief Justice wrote 
a short opinion in which he said that 
the jurisdiction was subject to regu- 
lation by Congress and that the 
Court had lost the power to deal 
with that case. The ‘case was dis- 


missed for want of jurisdiction. 
That has never been done again. 
Nothing like it has ever been at- 
tempted, but it was done for politi- 
cal reasons and in a political ex- 
igency to meet a supposed emergency. 


Now Is the Time 





Hagris & Ewing 


Owen J. Roberts, at 73, is one of our 
nation’s two living former members of 
the Supreme Court of the United States. 
A member of our Association since 1909, 
he has had a long and useful career in 
American jurisprudence. He recently be- 
came dean of the University of Pennsyl- 


vania Law School. 


The Court might well have said 
that, jurisdiction having existed 
when the case was submitted and the 
case now being in the bosom of the 
Court, it was too late for Congress 
to take away its jurisdiction; but you 
know how deferential the Court has 
been to the doctrine of the division 
of powers and evidently it was felt 
that that would be a straining of the 
Court’s authority and that it should 
not do it. So it submitted to having 
its jurisdiction taken away after the 
case was ready for decision. 

It is difficult to say that Congress 
could not reach the same result by a 
rather indirect route. Following the 
precedent that existed when the 
Emergency Court of Appeals was cre- 
ated to deal with OPA questions, 
Congress, it seems to me under the 
present phraseology of the Constitu- 
tion, could create a federal court to 
hear certain classes of questions and 
provide that its decisions should be 
final. 

Such a court might have to decide 
very serious constitutional ques- 
tions, as the Emergency Court of 
Appeals had to do, and yet, if the 
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Congress provided that its decision 
should be final and binding on the 
parties, and without appeal, what is 
there in the Constitution to prevent 
it? What is there to prevent Con- 
gress taking away, bit by bit, all the 
appellate jurisdiction of the Su- 
preme Court of the United States, 
not doing it by direct attack but by 
that sort of indirect attack? 

I see nothing. I do not see any rea- 
son why Congress cannot, if it elects 
to do so, take away entirely the ap- 
pellate jurisdiction of the Supreme 
Court of the United States over state 
supreme court decisions. The juris- 
diction is exercised now under the 
terms of the Judiciary Act. Suppose 
Congress should decide to let the 
decisions of state courts of appeal be 
final on constitutional questions. 
How could the Supreme Court assert 
a power to take those questions, not- 
withstanding the act of Congress, in 
view of the language of the Third 
Article of the Constitution? 

That is the real loophole. What is 
the use of talking about limiting and 
fixing the number of the justices so 
that the Court cannot be packed; 
what is the utility of saying that the 
justices must retire at a certain pe- 
riod so as not to have an old, tired, 
superannuated Court; what is the 
good of providing that we shall 
make the Court less conscious of the 
political movements in the country 
by depriving the justices of the right 
to have any ambition for future of- 
fice; if you leave the Court's appel- 
late powers open to be dealt with 
and be set aside by action of Con- 
gress in any given class of cases or 
in all the cases which, traditionally, 
it has dealt with as the final appel- 
late body under the Constitution? 


Protecting Court's Jurisdiction 
Is Most Important Proposal 


For some reason or other this pro- 
posal has met with more opposition 
than the others. In my opinion, 
without it you have made a bucket 
and left a hole through which the 
bucket 


itself. In other 


words, this carefully envisaged plan 


can empty 


to protect the judiciary would be 
left with a defect which renders the 
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protective measures futile. 

I want to speak a moment about 
the objections that have been pre- 
sented. The opposition says that the 
whole project of amending the ju- 
diciary article of the Constitution is 
to be frowned upon; that we ought 
not to tinker with our fundamental! 
law; that we have lived under this 
Judiciary Act for these 160 years; 
that we have gotten along pretty 
well; and that it is reasonable to sup- 
pose we would get along in the 
future. 

They take the position, on the 
other hand, that it is a pretty good 
thing the Constitution left this hole 
in it so that the Congress can act as 
a safety valve if the Court gets too 
heady. 

The arguments are rather incon- 
sistent. The one says “Don’t touch 
the Constitution’. The other says “It 
has a great big hole in it. Nobody 
has run through the hole yet, and 
let’s take a chance that nobody ever 
will.” 

They argue that it would be futile 
to adopt these amendments. They 
say that if the people rise and at- 
tempt to destroy the Court, it will 
not matter what the 
says about the powers of the Court. 


Constitution 


But what we are trying to provide 
against is not an overthrow of the 
Constitution but a tinkering with 
the Court by legislative or adminis- 
trative action without violating the 
letter of the Constitution. 

If we have a revolution and the 
constitutional system under which 
we live is destroyed by main force, 
it will not matter what the Consti- 
tution provides. But those who are 
supporting these amendments are 
supporting them in the belief that 
the general framework of our con- 
stitutional government is to be per- 
petuated and they want that frame- 
work of government to go on along 
the lines that traditionally we have 
been led to understand were the di- 
visional lines between the executive, 
the judicial and the legislative. 

Then, finally, there has been a 
suggestion that the Court ought not 
to be strengthened because the Court, 
as presently constituted, does not 


have the entire respect of the Bar. 
This I think a desperately bad ar- 
gument. The Court is a great insti- 
tution. Just because you and I may 
not like its decisions today, why 
should we encourage an opportunity 
to a politician some time to reach in 
and change its personnel, or change 
its jurisdiction? I do not think it is 
a worthy argument. 

The Court could, in effect, be de- 
stroyed by a President’s appointing 
consistently desperately bad men to 
it. But are we to indulge a fear of 
that? I think not. 


Constitutional Amendments 
Should Be Adopted 


That is a summary of the opposition, 
as I understand it, and I do not think 
the arguments are valid. I do not 
see why we should not write into 
article what 
thinking citizens and the Bar have 
felt is the tradition of the (Court and 


the judiciary right- 


is the core of the Court’s fulfilling 
its independent functions in our 
system of government. I do not see 
any reason why we should fear to 
stand up for our views in this respcct 
because it is a bad thing to get 
into discussions about constitutional 
amendments and about our system, 
and that it is only putting bad ideas 
into people’s heads. We would never 
have any progress if we were afraid 
to stand up for what we think right. 

We have seen what the dangers 
are that have popped up now and 
again, in Ex parte McCardle.and in 
the last 
three aspects. It is just good house- 


administration in two or 
keeping and just good insurance 
and just good common sense to put 
into the Constitution explicitly what 
you and I all think has been there 
by tradition for a long time and 
which ought not to be subject to 
change. 

So, while I am generally against 
tinkering with the Constitution, I 
am for making the judiciary branch 
as safe from attack as the founding 
fathers evidently expected and de- 
sired it should be, and I think the 
proposed amendments taken togeth- 
er will do that effectively, and that 
nothing short of them will do it. 
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Ethics in Citation: 


A Plea for Re-Interpretation of a Canon 


by Robert B. Tunstall + of the Virginia Bar (Norfolk) 


® The problem is whether a lawyer is under an ethical duty to advise a court in a 


pending case of decisions adverse to his client's contentions, if such decisions are 


known to him and not known to opposing counsel. In 1935 the Committee on Pro- 


fessional Ethics and Grievances answered this question in the affirmative in such 


sweeping and non-restrictive langucge 
and re-interpretation is necessary. 


that Mr. Tunstall feels some re-evaluation 





® The conscientious lawyer is prop- 
erly sensitive to questions of ethics, 
and in such matters his instinctive 
impulse is to range himself, with 
Disraeli, on the side of the angels. 
But occasions arise when a devil’s 
advocate may be needed; and ac 
cordingly, accepting the role, but not 
the characterization, I venture to 
comment upon an opinion of the 
Association’s Committee on Profes- 
sional Ethics and Grievances, ren- 
dered July 17, 1935, but only recently 
brought to my attention—in a con- 
nection, I may add, wholly unre- 
lated to the professional conduct of 
any lawyer or of any litigation. An 
occasion for present discussion is the 
fact that in at least one of the leading 
law schools of the country the opin- 
ion has, in the course on legal ethics, 
been made the basis of instruction 
that I believe to be wholly unsound; 


but apart from this, the subject is 
believed to be of sufficient interest 
to the Bar generally to warrant care- 
ful consideration. 

The opinion of the Committee, 
reported at page 305 of the 1947 
edition of its Opinions, was rendered 


in response to the following ques- 
tion: 

Is it the duty of a lawyer appearing 

in a pending case to advise the court 

of decisions adverse to his client’s con- 


tentions that are known to him and 
not known to his adversary? 


The Committee quoted from Can- 
on 22 of the Association’s Canons 
of Professional Ethics the statement 
that “the conduct of the lawyer be- 
fore the court and with other lawyers 
should be characterized by candor 
announced its 


and fairness”, and 


opinion as follows: 


We are of the opinion that this 
Canon requires the lawyer to disclose 
such decisions to the court. He may, 
of course, after doing so, challenge the 
soundness of the decisions or present 
reasons which he believes would war- 
rant the court in not following them 
in the pending case. 

The 
referred to are accordingly being 
taught that a failure to follow this 
ruling constitutes a breach of legal 
If this be true, our ethical 
standards are indeed being sorely 


students in the law school 


ethics. 


battered, for I doubt whether there 


is a day in the year, or a court in 
the country, in which this ruling is 
not habitually violated. I would not, 
however, be understood as appealing 
merely to common practice, but shall 
rather discuss the opinion itself, its 
supporting reasons, and the authori- 
ties cited to sustain it. 
Wording of the Ruling 
Is Too Sweeping 
While not the primary objection to 
the ruling, its sweep and range de- 
serve comment. Were it confined to 
controlling authority, it would, as we 
shall see, have strong support; but it 
relates merely to “decisions”, without 
limitation. Under it, the lawyer is to 
inform the court of adverse decisions 
known to him, whether they are two 
in number or 200, and whether they 
proceed from the lowest court whose 
opinions are reported or from the 
Supreme Court of the United States. 
He may have buttressed his argu- 
ment with cases from the greatest 
courts in the country, and even, so 
far as the ruling discloses, from 
the highest court of the state of juris- 
diction; if his investigation, more 
thorough than that of his adver- 
sary, has discovered adverse and un- 
reversed decisions in any other state, 
even by an inferior court, he violates 
ethical principles if he fails to tell 
them. Moreover, 
the ruling makes no exception in the 


the court about 


case where the lawyer believes the 
adverse decisions to be wholly un- 
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sound; he is still to oppress, even if 
happily he fails to confuse, the court 
by citing them, although the ruling, 
in this event, grants the lawyer the 
gracious privilege of pointing out 
their unsoundness. 

But we need not point to extreme 
situations. Familiar principles suf- 
fice to demonstrate the unsoundness 
of the ruling. A litigant employing 
counsel is entitled to have his view 
of the law presented as strongly as 
reason coupled with applicable and 
unreversed authority enable this to 
be done. The maxim audi alteram 
partem intends that from such a pre- 
sentation by both parties the truth 
shall emerge. It negatives the concep- 
tion that both sides shall be pre- 
sented by the same party. 


Lawyer Is an Advocate— 

Not an Umpire 

The lawyer is not required to express 
his own opinion; nor, under Canon 
15, is it proper for him to volunteer 
it. Conversely, he is not called upon 
to volunteer detractions from the 
force of his own authorities. His 
march to a conclusion need not be 
interrupted by self-sought skirmishes, 
nor continued to the accompaniment 
of dubitandos. He is an advocate, not 
an umpire. He is participating in an 
argument, not a speculative inquiry; 
a trial, not a confessional. 

The careful lawyer will frequently 
find it desirable to cite adverse de- 
cisions for the purpose either of dis- 
tinguishing them or of pointing out 
their unsoundness; but most lawyers 
of high standing, it is believed, would 
feel that a literal and compulsory 
compliance with the Committee’s 
opinion would tend to violate rather 
than maintain their professional ob- 
ligation; and we would naturally ex- 
pect that a ruling so at war with 
common belief and common practice 
would not be made except under the 
compulsion of high authority. But 
when we examine the Committee’s 
citations, we find that such authority 
is wholly lacking. 

The opinion leads off with the 
following general observations, to 
properly interpreted, no 
exception can be taken: 


which, 
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A lawyer is an officer of the court. 

His obligation to the public is no less 
significant than his obligation to his 
client. His oath binds him to the high- 
est fidelity to the court as well as to 
his client. It is his duty to aid the 
court in the due administration of 
justice. 

Citations of the Committee 

Are Examined 

In support of these four declarations, 

each wrested from the context in 

which it was employed, there are 

cited six cases. No one of them men- 

tions the subject of citation of au- 


thority. One (the familiar Ex parte- 


Garland, 4 Wall. 333) condemned as 
a bill of attainder Civil War legisla- 
tion having the effect of excluding 
from practice a lawyer as an officer 
of the court. Three were cases of 
contempt: one (Dodge v. State, 140 
Ind. 284) based upon contumelious 
language addressed by counsel to the 
court, and two (Bowles v. U.S., 50 
F.(2d) 848, and U.S. v. Frank, 53 
F.(2d) 128) based upon false state- 
ments made by counsel. A fifth (Peo- 
ple v. Gorman, 346 Ill. 432) was a 
case of disbarment for alleged per- 
jury; and the sixth (Ex parte Ber- 
geron, 220 Mass. 474), the sole cita- 
tion in support of the second and 
third of the Committee’s four decla- 
rations, merely held valid a rule of 
bar examiners imposing certain aca- 
demic requirements for admission to 
the Bar. By no possible interpreta- 
tion can any of these citations be 
stretched to-support the doctrine laid 
down. 

The opinion next cites the passage 
from Canon 22, quoted above, deal- 
ing with “candor and fairness”. But 
the very next paragraph of this 
Canon gives illustrations of what is 
meant by the “candor and fairness” 
upon which the Canon properly in- 
sists. They are the familiar proprie- 
ties, observed by every decent lawyer, 
of not citing cases that have been 
overruled, or statutes that have been 
repealed or modified, or not assert- 
ing in argument unproven facts. 
There is no suggestion that they in- 
clude an obligation upon the lawyer 
voluntarily to try his adversary’s.case 
for him, or to supply, unasked, the 


deficiencies of incompetent, indolent, 
or ignorant opposing counsel. 


Frank Disclosure Should Be Made 
Upon Request of the Judge 

No lawyer of standing would doubt 
that if asked by a court whether there 
was opposing authority, he should 
make a frank disclosure. But if the 
requirement of fairness and candor 
required a lawyer, as an officer of the 
court, voluntarily to open his heart 
completely, no lawyer of good con- 
science could accept employment to 
argue a question as to which, though 
he realized that the question was de- 
batable, his intellectual conviction 
was that the other side had the best 
of it. Under such a conception of 
ethical duty, many, perhaps most, 
criminal cases would go undefended, 
despite the 


explicit sanction of 


Canon 5, asserting the right of the 
lawyer, irrespective of his personal 
beliefs, to undertake the defense of 
persons accused of crime. Can it be 
that a lawyer should rest under a 
higher duty of “candor” in the asser- 
tion or defense of mere civil rights 
than where, as in criminal cases, the 
public safety is involved? 

As intimated above, if the opinion 
of the Committee were confined to 
adverse controlling authority, the 
case would be very different. In 
Glebe Sugar Refining Co. v. Trus- 
tees, etc., as reported in 1921 Week- 
ly Notes, 85, 37 T. L. R. 436, Lord 
Birkenhead observed that the House 
of Lords “expected, and indeed in- 
sisted” that all authorities, “statutory 
or other’, bearing “one way or the 
other” upon the matter under de- 
bate, should be brought to the atten- 
tion of the House. The particular 
“authority” involved in that case was 
in fact a statute, which had been 
overlooked or suppressed by the 
agents instructing counsel in the 
House of Lords, and which was of 
such controlling effect that when 
called to the attention of the House 
by one of the sitting Lords, a rcargu- 
ment was ordered that resulted in a 
decision based on this unrevealed 
“authority”; and the failure to cite it 
was made the occasion for the disal- 
lowance of costs to the ultimately 
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prevailing party. The case is report- 
ed on reargument in [1921] A.C. 66. 
To make matters worse, it appears 
from the case as there reported that 
it was originally presented for deter- 
mination under a different statute 
from that ultimately held to be con- 
trolling, and in terms tending to 
minimize the effect of the latter, 
while leaving little doubt that it was 
known to the agents instructing 
counsel. Any American court would 
have visited with like condemnation 
the failure to call attention to the de- 
cisive authority. 
British Cases Inapplicable Because 
of Its Unitary System of Law 
The comment, 
made that Lord Birkenhead’s rebuke 
extended to the failure to cite au- 
thorities ‘‘statutory or other’, and ac- 


however, may be 


cordingly that his remarks sustain 
the ruling under discussion. But this 
is not true, for no such situation ex- 
ists in England, with its unitary sys- 
tem of jurisprudence, as in the 
United States with their forty-eight 
systems, or forty-nine if we treat the 
body of federal law as one. The lat- 
est decision of a British court of last 
resort is likewise the controlling de- 
cision, and counsel may well be held 
to its citation from the standpoint of 
propriety, as indeed they would be 
sedulous to cite it from the stand- 
point of prudence. But this is not to 
say that a New York lawyer is obli- 
gated to volunteer the citation of an 
adverse decision from Nevada dis- 
covered by his research. In such a 


situation, the reason of Lord Birken- 
head’s observations wholly fails, for 
the Nevada decision would have no 
authoritative effect upon the courts 
of New York. And I take leave to 
doubt Birkenhead 
himself, arguing as F. E. Smith a 


whether Lord 
common law case before the House 


of Lords, would have felt called 
upon to cite an adverse decision from 
New York, or even one from the Su- 
preme Court of the United States, 
although in such a case the Ameri- 
can decision would be just as much 


as would be the Ne- 
New York 


an ‘authority’ 
vada decision for the 
lawyer. 

Ruling Should Be Confined 

to Controlling Authority 

In the consideration of this impor- 
tant question, confusion and misap 
prehension may well be engendered 
by the loose, or rather double, senses 
in which the word “authorities” has 
come to be used—those of mere prec 
edents on the one hand, and control- 
ling decisions or mandates on the 
other. For, strictly speaking, the Ne 
vada case is not real “authority” for 
the New York lawyer, even if it 
should happen to be better rea 
soned than a corresponding decision 
of the New York Court of Appeals. 
If the opinion of the Committee 
were confined to authority in the 
stricter sense, I should concur in it, 
though it may be pointed out that 


even in England, whére the ‘“‘authori- 


ties” involved generally fall within 
the stricter category, the matter is re 
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Ethics in Citation 





A. L. Dementi 


Robert B. Tunstall of Norfolk, Virginia, 
has been a member of our Association 
since 1911. He was graduated from the 
University of Virginia Law School in 1902, 
and during his practice has served as 
counsel for many railroads. He is a mem- 
ber of the Advisory Board of the Journal. 


garded as debatable, as shown by an 
admirable article by Showell Rogers 
on “The Ethics of Advocacy”, 15 
Law Quarterly Review, 259, 273, et 
seq. But as the opinion of the Com 
mittee now stands, it announces a 
rule that few if any conscientious 
lawyers, mindful of their duty to 
their clients as well as to the cause 
of justice, either follow or will fol- 
low, and that none should feel con- 
strained to follow, or in most cases, I 


submit, should follow. 


Administrative Law Contest Dates Extended 


" The Section of Administrative Law of the American Bar Association 
announces that the closing date for submitting essays has been extended 
from December 31, 1948, to September 1, 1949. Details of the contest 
were printed on pags 971 of the October, 1948, issue of the JOURNAL. 
Requests for an extension have been received from many prospective 
contestants, and in the interest of securing a representative number of 
essays from various states throughout the country, it has been concluded 
that the contest should be extended. All inquiries regarding the contest 
rules and other information about the contest should be addressed to 
J. Tyson Stokes, Co-Chairman, Contest Committee, 123 South Broad Street, 
Philadelphia 9, Pennsylvania. 


W. JAMES MaciNTOSH, Chairman, 
Section of Administrative Law, 
American Bar Association 
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The Dilemma of American Judges: 


ls Too Great ‘Trust for Salvation’ Placed in Them? 


by Charles E. Clark + Circuit Judge, United States Court of Appeals for the Second Circuit 


® Does the development of the American system of government toward centering an 


intolerable burden of public policy decision in the judiciary help promote irresponsi- 


bility of other public officials? Judge Clark, from a background of long experience 


on the bench, thinks so, and cogently draws the lines of not only the judges’ dilemma, 


but of the deeper dilemma of our society. 





® That an American judge in apply- 
ing constitutional mandates is called 
upon to determine delicate matters 
of governmental polity beyond the 
scope of his professional competence 
is hardly news at this late date, In- 
deed, the dilemma thus posited for 
the judge may be thought of dimin- 
ishing importance in the light of the 
present judicial tendency to avoid 
invalidation of legislation at almost 
all cost. But so strong is the popular 
tradition of judicial omniscience 
and power that the general public 
still looks to the courts for its protec- 
tion against all sorts of feared dan- 
gers and oppressions from those in 
authority. Moreover, the . present 
negative approach of the judges is, 
in the light of tradition, itself a de- 
popularly con- 
ceived, a decision “validating” ques- 
tioned legislation. The problem is 
again immediately insistent because 
of the present sharp challenge to per- 
sonal liberties. For once more we 
find ourselves in an era of wide- 
spread hysteria so often the after- 
math of war, when suppression of 
opinion and its expression by dissi- 
dent elements appears to be the pop- 
ular course and only the courts have 


cision—indeed, as 
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even seeming authority to call a halt. 
Since, however, this authority turns 
out to be more seeming than actual, 
the semblance of control tends rather 
to promote than to restrain official 
irresponsibility while the constitu- 
tional promise of protection remains 
unfulfilled. 

The present is therefore an appro- 
priate time to consider once again 
the wisdom and efficacy of so much 
trust for salvation thus centered in 
the judiciary. Thinking about these 
problems because they had recently 
presented themselves in the line of 
official duty, and being faced with 
the need of redeeming a promise of 
a bar association address, I decided 
to set down some conclusions of one 
judge about them. As doubtless was 
to be expected, they at once pre- 
sented issues carrying one far beyond 
the courts to the point of concern as 
to the capacity of a government to 
survive in the troubled world we 
now live in unless it is truly capable 
of direct and ready response to the 
needs and desires of its constituents. 
And so my address came to attempt 
a fairly wide sweep, touching, even 
if it failed to illuminate, matters of 
great moment. It was delivered, as I 


thought, quite appropriately on Con- 
stitution Day in line with my con- 
ception of the Constitution as a 
living and growing institution which 
reflects the present needs of a great 
people.' It appeared to provoke in- 
terest; at any rate, at the request of 
the editors of this JOURNAL, it has 
been revised for publication here. 


Problem Goes Beyond Power 

To Declare Statutes Unconstitutional 
The problem, as I have just stated it, 
may seem to concern only the now 
rarely exercised power of the courts 
to declare legislative acts unconstitu- 
tional. But that is too limited a view. 
As I have indicated, even a rec- 
ord only of judicial self-abnegation 
would present the question whether 
or not the popular expectation fos- 
tered by our history and solid tradi- 
tion was adequately met by merely a 
simple “No” to all demands for ju- 
dicial interference with legislation. 
Actually the problem is much more 
complex. For there has developed in 
our present-day constitutional law 
the conception that civil rights and 
personal liberties are in a special 
category, that no presumption of va- 
lidity and constitutionality obtains 
as to attempts at their limitation, 





1. The address, under the title, ‘The Dilemma 
of the Judges’’, was given at the annual meeting 
of the State Bar of South Dakota in Watertown, 
South Dakota, on September 17, 1948, and ap- 
pears, in the form in which it was delivered, in 
the report of the proceedings of that meeting, 
published in 17 $.D.B.J. No. 2, 37, 133-145 (1948). 
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Kaiden-Kazanjian 


Charles E. Clark, a judge of the Court 
of Appeals for the Second Circuit, has 
had a distinguished career as lawyer, 
law school teacher and dean, and jurist. 
He is the author of many books and 
legal articles and has been a member 
of our Association since 1927. 


and that review must therefore be 
more careful and searching and 
hence more active than elsewhere. So 
in such matters as involve the ele- 
ments of a fair trial, particularly in 
criminal cases, or freedom of re- 
ligion, of speech, of the press, we 
find the most sedulous attention to 
issues of community policy on its 
highest levels. If there is to be this 
extensive judicial activity in the one 
field, with all the dispute and disa- 
greement thus engendered, the ques- 
tion of the limits of the power, why 
it is now to be exercised, now to be 
repudiated, becomes the more in- 
sistent. 

Nor is this all. The habit of legal 
approach to issues of public policy 
becomes so ingrained as to permeate 
important issues of interpretation 
and execution which fall below the 
constitutional level. Thus a statute 
may be definitely varied or warped 
in meaning to avoid any possible is- 
sue of unconstitutionality. Nowadays 
the threat may be more efficacious 
than the actual invalidation, so gen- 
eral is the former, so rare the latter. 
And so pervasive is the reign of law 
and of lawyers, in this country, that 
whenever remedy is sought for ills, 
governmental or social, the legal 
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remedy is the one uniquely thought 
of. Given a recrudescence of strikes, 
particularly in areas of vital public 
services, and the remedy of govern- 
ment by injunction returns.2 A 
belief that government administra- 
tive agencies should be curbed leads 
to proposals for new formulae aimed 
at expanding judicial review. One 
of the more amusing legislative 
proposals a few years back, designed 
to ease a supposed public opposition 
to salary increases for members of 
Congress to meet the increased cost 
of living, was that the fixing of the 
amount of increase should be made 
by the Supreme Court. One may 
wonder what the fate of that pro- 
posal would have been had it been 
enacted into law. 


judicial Interpretation Sets Trend 

in Governmental Rights 

But even this does not state the full 
scope of our legalistic approach to 
governmental policy. For that con- 
ditions all our enforcement of new 
legislation and explains, for exam- 
ple, the extensive search into small 
details of legislative history and 
background—a search which has been 
recently condemned in extrajudicial, 
as well as judicial, utterance.* A so- 
phisticated, as opposed to the tradi- 
tional naive, conception of newly cre- 
ated governmental rights involves a 
recognition of the fact that the 
courts set the trend, qualifications, 
and even extent of such rights. Of 
course to a certain extent this is in- 
evitable; but it is clear that we Amer- 
ican judges do feel the obligation to 
search beneath the surface of stat- 
utes for policies and programs to a 
degree unknown to the English 
courts from whom originally we 
drew our law. 

Let me try at once to place this in 
proper perspective. In all the courts 
all over the land, judges are not 
daily straining to expound the fun- 
damental policy of our government, 
nor are they lying awake nights wor- 
rying about their policy-making 
functions. As Holmes liked to put it, 
judges are “apt to be naif, simple 
minded men”.‘ Theirs is, to a con- 
siderable extent, a humdrum exist- 
ence of sitting in the middle between 
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contesting litigants. The ordinary 
judicial task of adjudicating between 
man and man calls for little direct 
resort to policy; it is what courts do 
naturally and do best. But the 
broader governmental function may 
come to any court at any time, 
though naturally it comes to some 
courts more than to others and to 
our highest court most of all. In my 
own intermediate appellate court 
only a limited number of cases di- 
rectly present these issues, although 
they lurk in the background in many 
more. But cases raising these ques- 
tions are those which arouse public 
interest, and after all the public re- 
sponse to our work in this area is 
more important than the judicial 
reaction itself. For example, the 
original decisions involving what has 
come to be known as “portal-to- 
portal” pay under the Fair Labor 
Standards Act came before the courts 
as step-by-step interpretations of the 
governing statute, not as high deter- 
minations of policy.5 But when the 
public got through with these de- 
cisions, that is just about what they 
had become. And the demand for a 
change in the law was sparked by the 
argument that there had been ju- 
dicial error in applying the labor 
policy of the original Act. 

Candor therefore compels the state- 
ment that what has been called “gov- 





2. How for this has already progressed into 
areas of merely private service is illustrated by 
the injunction gran’ed on petition of a govern- 
mental agency us set forth in Douds, Regional 
Director, NLRB v. Local 1250, Retail Wholesale 
Department Store Union of America, CIO (CA 2d, 
November 2, 1948); its hitherto unuswal scope is 
shown by such provisions, among others, as those 
ordering ‘“‘all persons acting in active concert or 
participation with’’ the union not “to engage in 
a strike’’ and to refrain from ‘‘visiting at the 
homes of any of the employees"’ to induce them 
to engage in a strike. 

3. Jackson, ‘‘The Meaning of Statutes: What 
Congress Says or What the Court Says”, 34 
A.B.A.J. 535, July, 1948; Frankfurter, ‘Personal 
Ambitions of Judges: Should a Judge ‘Think 
Beyond the Judicial’?’’ 34 A.B.A.J. 656, August, 
1948; cf. Shapiro v. United States, (1948) 335 
U. S. 1, 36-56; Whitney, “Inside the English 
Courts"’, 3 The Record 365, 380 (1948). 

4. Holmes, Collected Legal Papers, page 295 
(1921). 1 have discussed the changed course of 
constitutional interpretation elsewhere. Clark, ‘Is 
Law Disappearing?’’ 51 W. Va. L. Q. 1 (1948). 

5. Tennessee Coal, Iron & R. Co. v. Muscoda 
Local No. 123, (1944) 321 U. S. 590; Jewell Ridge 
Coal Corp. v. Local No. 6167, UMW, (1945) 325 
U. S. 161; Anderson v. Mt. Clemens Pottery Co., 
(1946) 328 U. S. 680; cf. Battaglia v. General 
Motors Corp., 169 F.(2d) 254 (CA 2d, 1948). 
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ernment by judiciary” or, more apt- 
ly, “the American doctrine of ju- 
dicial supremacy’ is more pervasive, 
more a part of the fabric of our liv- 
ing and tradition, than at first blush 
we are willing to concede. Later I 
shall suggest that it stems from a 
perfectly legitimate demand for con- 
trol, for adherence to standards upon 
the part of our public officials and 
for acceptance of responsibility and 
accountability by them for their acts. 
Now I wish to make a brief reference 
to its historical background. I do not 
intend to indulge in any extended 
exegesis to attempt to prove that the 
silence of the constitutional fathers 
on this point meant in their minds 
an absence of the power, or that 
Marshall's famous coup in Marbury 
v. Madison in 18037 was all an his- 
torical mistake. The doctrine is the 
law of the land, although the Court 
did not attempt to use it for more 
than half a century and its first at- 
tempt, the Dred Scott case in 1857,8 
was calamitous. What I have in mind 
is well stated by a Boston lawyer of 
wide practical experience, who is 
certainly no visionary professor. He 
says: “There is no need of going any 
further into the history of the doc- 
trine. No more of the past than is 
necessary to prevent yesterday from 
paralyzing today, lest today may not 
paralyze tomorrow. But before tak- 
ing up the modern doctrine, which 
is no whit different from Marshall's 
statement of it, it is important to ap- 
preciate that the doctrine might 
equally well have become Executive 
supremacy.” So said Charles P. Cur- 
tis, Jr., last year in his sage little 
book, Lions Under the Throne.® And 
he might have added that the doc- 
trine might equally have been legis- 
lative supremacy if not equality of 


power or action among all three de- 


partments of government. 

Nor do I, too, wish to go beyond 
preventing yesterday from paralyzing 
today, or today tomorrow. But if a 
doctrine, though now hoary, has de- 
veloped only through years of inter- 
pretation, it cannot have that fixity 
which an original precise and direct 
grant of power would have had. And, 
what is more to the point, its form 
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remains more fluid, more subject to 
change and variation, than would 
otherwise have been possible. Ju- 
dicial review after the Civil War be- 
came quite a different thing from 
what it had been in the earlier three- 
quarters of a century; it is now quite 
other than it was barely a decade ago. 
Where it is now to go is not too clear. 
At least it is improbable that it will 
remain static. Consider the newer 
reaches of the doctrine emphasizing 
the unique importance of personal 
rights and the implications of this 
emphasis. 


Exploring the New 
Constitutional Development 


An excellent way, I think, to ap- 
proach this new constitutional de- 
velopment is to view it through the 
eyes of one of our wisest of judges, 
now the dean of American judicial 
officers. I refer to my colleague 
Learned Hand, for forty years a 
federal judge. His reactions, so far 
as he has expressed them publicly— 
I am hoping that he will expand 
them further in accordance with his 
strongly held convictions—now ap- 
pear somewhat obliquely in_ his 
praise of certain judges and certain 
courts. Nevertheless he makes it 
quite clear that he regards the choice 
of personal liberties for special treat- 
ment as a new heresy in a field where 
the compromises of government in a 
free country should have the utmost 
play. 

His own convictions are well stated 
in his address before the Association 
of the Bar of the City of New York 
on “Chief Justice Stone’s Concep- 
tion of the Judicial Function”.1° 
There he said of the late Chief Jus- 
tice: “After many years of discour- 
agement, he saw his school apparent- 
ly triumphant; it had become the 
accepted doctrine that statutes were 
not to be held invalid, so long as 
anyone could find a reasonable basis 
for not ascribing them purely to envy 
or greed; and, as it was seldom, if 
ever, that this could not be done 
with any confidence, most statutes 
were upheld.” Judge Hand then 
went on to develop his own arresting 
idea that “the latent equivocation 


involved reappeared as the field of 
combat changed” so that “it began 
to seem as though, when ‘personal 
rights’ were in issue, something 
strongly akin to the discredited atti- 
tude towards the Bill of Rights of 
the old apostles of the institution of 
property, was regaining recognition.” 
He added: “Just why property itself 
was not a ‘personal right’ nobody 
took the time to explain; and per- 
haps the inquiry would have been 
regarded as captious and invidious 
anyway; but the fact remained that 
in the name of the Bill of Rights the 
courts were upsetting statutes which 
were plainly compromises between 
conflicting interests, each of which 
had more than a merely plausible 
support in reason.” Then, after ad- 
vancing the thought that “the robust 
and loyal character” of the late Chief 
would not be content with this “op- 
portunistic reversion at the expense 
of his conviction as to the powers of 
a court,” Judge Hand continued: 
“We face difficulties which are big 
with portent, and uncertain of solu- 
tion. Such solutions as will arrive, 
like all human solutions, will be 
likely to be inadequate and unfair 
placebos. But nevertheless they will 
be compromises, as government al- 
most always must be in a free coun- 
try; and if they are to be upset under 
cover of the majestic sententiousness 
of the Bill of Rights, they are likely 
to become centres of frictions un- 
dreamed of by those who avail them- 
selves of this facile opportunity to 
enforce their will.” 


Views of Two Justices 
on the Bill of Rights 


The same thought, even to the point 
of questioning the necessary function 





6. The titles of standard books: Boudin. Gov- 
ernment by Judiciary (1932); Haines, The American 
Doctrine of Judicial Supremacy (2d Ed., 1932); 
Jackson, The Struggle for Judicial Supremacy 
(1941). 

7. Marbury v. Madison, (1803) 1 Cranch 137. 

8. Scott v. Sandford, (1857) 19 How. 393. 

9. Curtis, Lions Under the Throne, page 13 
(1947). Compare the caustic analysis of a great 
philosopher, Cohen, The Faith of a Liberal, page 
176 et seq. (1946); also his discussion thirty years 
earlier of the repudiation in other democratic 
countries of ‘The Bill of Rights Theory,”’ reprinted 
in Cohen, Law and the Social Order, pages 148, 
152, 153 (1933). 

10. Hand, ‘’Chief Justice Stone's Conception of 
the Judicial Function’, 46 Col. L. Rev. 696, 697 
(1946). 
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of a bill of rights, he has expressed 
elsewhere vigorously, as in his re- 
marks on the 250th anniversary of 
the founding of the Supreme Ju- 
dicial Court of Massachusetts.'! His 
specific analysis has, however, not 
gone without challenge, and, I think, 
as far as it concerns the late Chief 
Justice, can fairly be said to be at 
variance with the settled judgment 
of most commentators. For it was 
Stone who first gave expression to 
the view of the “narrower scope for 
operation of the presumption of con- 
stitutionality” of legislation within 
the first ten amendments in a now 
famous judicial 
among other notable opinions on 
freedom of expression and belief was 
his lone dissent in the first flag-salute 
case, which later became accepted as 
the view of the Court.!? Thus com- 
mentators have invariably stressed 


footnote;!* and 


his concern for civil liberties.'4 One 
writer shrewdly suggests that Judge 
Hand shares the view of Justice 
Frankfurter, author of the first flag- 
salute opinion and consistent dis- 
senter in the second case, rather than 
of Stone, and that he is ascribing the 
former’s views to the latter.5 But 
here as elsewhere the attempt to 
identify particular justices of the 
present era with a definitive com- 
mitment to particular views on the 
issues we are now discussing is not 
too successful. Thus, no justice has 
shown more concern for the elements 
of a fair trial, particularly in crimi- 
nal cases, than Justice Frankfurter; 
and the simple principle at times 
suggested for him of a regard for the 
legislative process truly Holmesian 
in character is hardly adequate to ex- 
press his views. Indeed, a more per- 
suasive analysis to explain his choice 
of cases either for judicial activity or 
for judicial tolerance of other gov- 
ernmental actions can be found in 
his respect for the federal principle 
and his concern for the protection of 
state rights.1® Nor can Justice Stone 
be considered so complete a sup- 
porter of civil rights as can Justice 
Murphy, for instance. Particularly in 
Stone’s last years on the Court may 
more occasion for doubt be found; 
perhaps the contrast may be shown 


in his earlier and later decisions as 
to the grant of citizenship to one 
unwilling to bear arms, the later 
case, dramatized by the immediate 
onset of his fatal illness, showing his 
full acceptance of legislative action 
with which he disagreed.!* 

It is far from my purpose to at- 
tempt an analysis of the individual 
views of justices on this issue or their 
collective views further than as these 
show a general pattern for the Court. 
For, notwithstanding the notable re- 
cent shift in constitutional attitude, 
I think we must necessarily find over 
the years a general design of hardly 
varying character. In so saying, I am 
speaking not so much from the view- 
point of the trained lawyer, aiming 
at prophecy in an individual case, as 
from that of those important barom 
eters of thought, such as the man 
from Mars, the trained historian or 
the informed layman; for these in the 
long run are more trustworthy rea 
gents to test public policy than is a 
mere professional legal group. What 
I must come to, as I think all analvsis 
must and consistently does, is that, 
while the emphasis may shift, the 
elements of control remain always 
pervasive, though at the same time 
variable and uncertain. And that is 
why the situation continues to be 
one where the supporters of the 
power find their hopes largely un- 
fulfilled and the enforcing officers, 
i.e., the judges, find their responsi- 
bility ambiguous and unsatisfying in 
the vagueness of its contours. 

It will be interesting to observe 
whether the new emphasis exclu- 
sively on personal liberties will yield 


11. Hand, The Contribution of an Independent 
Judiciary to Civilization, The Supreme Judicial 
Court of Massachusetts 1692-1942, pages 59, 63-67; 
cf. Hand, ‘Thomas Walter Swan’, 57 Yale L. Jour 
167, 172 (1947) 

12. United Stotes v. Carolene Products Co., 
(1938) 304 U. S. 144, 152, 153, n. 4. See an inter- 
esting suggestion as to the genesis of this note 
in Braden, “‘The Search for Objectivity in Con- 
stitutional Law’’, 57 Yale L. Jour. 571, 580 (1948), 
and compare the authors cited note 14 infra. 

13. Minersville School District v. Gobitis, (1940) 
310 U. S. 586, overruled in West Virginia State 
Bd. of Educ. v. Barnette, (1943) 319 U. S. 624. 
See also Jones v. Opelika, (1942) 316 U. S$. 584, 
600, 608, reversed on rehearing, 319 U. S. 103 
(1943). 

14. Konefsky, Chief Justice Stone and the Su 
preme Court, page 195 (1945); Wechsler, ‘‘Stone 
and the Constitution’’, 46 Col. L. Rev. 764, 795, 
796 (1946); cf. Lusky, ‘Minority Rights and the 
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results more generally satisfying than 
did the former emphasis upon prop- 
erty. For it must now be taken as 
historical fact that the reaches of 
judicial review, as it was in climax 
in the ’20’s and °30’s, did not have 
public acceptance. Certainly, when 
the change in judicial position came, 
all clamor and even discussion 
ceased. That so fundamentally start- 
ling a revolution should have been 
so immediately, thoroughly, and, in- 
deed, quietly accepted showed how 
in accord with public sentiment it 
was. We cannot be sure that the pres- 
ent dispensation may not have a like 
fate as the older form of review. 
When a striking decision for an indi- 
vidual freedom appears, it is likely to 
win its meed of critical acclaim; but 
this is hardly a correct indication of 
the total view. As to the latter, there 
are already serious doubters; one 
careful commentator ofa recent term 
of court has this to say: “In the past, 
it has been political action rather 
than Supreme Court majority de- 
cisions which brought the country 
out of its repressions. The victory of 
Jefferson and not the accession of 
John Marshall ended the Alien and 
Sedition laws. The Supreme 
Court has seldom been in the civil 
rights vanguard when the tensions 
were strong. . . . From the present 
indications, some such inglorious role 
seems in store for the Supreme Court 
majority in the forthcoming years. 
The zeal of the Hughes-Stone Courts 
languishes.”'8 So Mr. Curtis says: 
“Some day the Court may stand at 
Armageddon for personal liberties, 

(Continued on page 79) 


Public Interest’’, 52 Yale L. Jour. 1, 20 (1942). 


15. Gordon, Non-Reviewable Tax Court De- 
cisions, Proceedings of the Sixth Annual Institute 
on Federal Taxation, (New York University, 1948), 
pages 519, 533, 534. 


16. See the interesting analysis of Professor 
Braden, note 12 supra, with which compare, how- 
ever, Commager, Majority Rule and Minority 
Rights (1943)—a perceptive, if perhaps extreme, 
statement of the case for majority rule, as pointed 
out by Judge Wyzanski in 57 Harv. L. Rev. 389 
(1944). 


17. Dissenting in Girovard v. United States, 
(1946) 328 U. S. 61, with which may be compared 
his dissenting votes in United States v. Macintosh, 
(1931) 283 U. S. 605, and United States v. Bland, 
(1931) 283 U. S. 636 


18. Frank, ‘‘The United States Supreme Court: 
1946-47"", 15 U. of Chi. L. Rev. 1, 19-22 (1947), 
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Groping for a Legal Philosophy: 


Natural Law in a Creative and Dynamic Age 


by Ben W. Palmer -* of the Minnesota Bar (Minneapolis) 


® Continuing his distinguished series of articles concerning the Supreme Court of 


the United States, Mr. Palmer this month outlines the place of natural law, its misuse 


by those seeking at all costs the maintenance of an economic status quo, and its 


resultant erosion in the rains of recent economic revelution. But natural law must 


be given its place as providing a philosophy that will, in Cardozo’s words, “mediate 


between . . . stability and progress”. 





® Down through the ages the battle 
has raged as to whether principles 
and rules of law, or the legal order 
itself, are the product of reason or 
of will. Is law the attempted reali- 
zation, by means of governmentally 
proclaimed and enforced rules, of 
standards of conduct conceived of by 
man as a rational being, as in har- 
mony with an ordered universe, with 
his nature as a rational being and 
with everlasting, omnipresent, un- 
changing truth? Or is it merely the 
command, fiat, expression of the will 
of politically organized society, or, 
to speak more accurately, of the one, 
the few, or the many in control of 
the state at any particular time? 
Long before the birth of Christ, 
Egyptians, observing the regular rise 
and fall of the life-giving Nile and 
the wheeling of the constellations 
against the silhouetted pyramids, con- 
ceived of an ordered universe. Greeks 
of the ancient day, skirting the Medi- 
terranean with commercial 
craft, developing their naval power 
and establishing their colonies, came 
to see certain essential human quali- 
ties in all men, even the “outlanders” 
or barbarians. On the basis of the 


their 
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rational nature of men, regardless of 
the color of their skins or whether 
they lived in the Peloponnesus or be- 
yond the sea, there was a universal 
law applicable to all alike—a law 
that would appeal to their reason 
and thus tend to win their obedience, 
a law which was not the mere naked 
command of the state backed by ac- 
tual, threatened or potential force; 
a law which they ought to obey. 
These principles developed and 
enunciated by masters of Greek phi- 
losophy were quite naturally availed 
of by the Romans when they faced 
the problem of empire. The Pax Ro- 
mana could not be established and 
maintained, Roman officials could 
not rule by force alone and establish 
the sway of Roman law among Gauls 
and Britons, Parthians and Medes 
and Elamites, and inhabitants of 
Mesopotamia, Judea and Cappado- 
cia, Pontus and Asia, Phrygia, Egypt 
and the parts of Libya about Cyrene, 
without a synthesizing principle that 
would appeal to the reason of subject 
men. And such a principle had to be 
found if Roman rulers were to estab- 
lish and maintain a rule of law 
among peoples and tribes with an 


infinite variety of local or personal 
laws and customs. That synthesizing 
principle which made possible the 
wide sway and the centuries-long 
duration of Roman law was found in 
the natural law assimilated to the 
law of nations. 

Then came the Christian church, 
the denial of the duty of complete 
abasement to any Caesar however di- 
vinized or worshipped, the insistence 
that the emperor on his throne, in 
all his imperial state and with all his 
armed minions, was as subject to a 
higher law as that beggar in filthy 
rags and festering sores in the court- 
yard of his palace. This concept of 
the higher law gradually helped as- 
suage the violence of barbarians suc- 
ceeding to Roman power, and along 
with the spiritual and educational 
activities of the Church and the zeal 
of its missionaries and servants, pro- 
duced a civilized Europe. And in 
that civilized Europe the men and 
women of the Middle Ages believed 
in the Christianized version of the 
natural law.' John of Salisbury ap- 
pealed to what were essentially na- 
tural law principles, as did Coke in 
his championship of the common law 
as the perfection of reason against 
the Stuarts—a championship basic 
to Anglo-American freedom.? James 





1. R. W. and A. J. Carlyle, History of Mediae- 
val Political Theory in the West (2d edition, 
London, 1930, six volumes). 

2. Ben W. Palmer, ‘Edward Coke, Champion 
of Liberty’, 32 A.B.A.J. 135; March, 1946. 





ap] 


nal 


Fra 
Beli 

Th 
the 
lier 
nm 
sto 
Sta 
Cit 


D: 
Di 
in 

hi: 
of 


au 





ynal 
ring 
the 
ong 
1 in 


the 


rch, 
lete 
 di- 
nce 
in 
his 
Oa 
thy 
urt- 
. of 
as- 
UC- 
ong 
nal 
eal 
ro- 
in 
ind 
ved 
the 


DION 











Otis and the revolutionary patriots 
of America broadened and strength- 
ened emotionally, rationally and po- 
lemically their opposition to British 
rule by appeal to the law of nature. 
And Jefferson summed up the higher 
law principle by insistence upon the 
unalienable rights of man and in his 
appeal to the “laws of nature and of 
nature’s God”’. 


Framers of the Constitution 

Believed in Natural Law 

Ihe men who framed and secured 
the adoption of the Constitution be- 
lieved in the reality of natural law;® 
it was that document’s very corner- 
James Wilson, 
standing for natural law, quoted 


stone and essence. 


Cicero’s famous words:4 


It is, indeed, a true law, conformable 
to nature, diffused among all men, 
unchangeable, eternal. By its com- 
mands, it calls men to their duty; by 
its prohibitions it deters them from 
vice. To diminish, to alter, much 
more to abolish this law is a vain 
attempt. Neither by the senate, nor 
by the peuple, can its powerful obliga- 
tion be dissolved. .. . It is not one law 
at Rome, another at Athens; one law 
now, another hereafter. It is the same 
eternal and immutable law, given to 
all times and to all nations. 


Natural law was the doctrine of 
Dane’s General Abridgement and 
Digest of American Law, published 
in 1824 and widely used; of Kent in 
his most influential commentaries; 
of Story on the bench and in his 
authoritative Commentaries on the 


3. James J. Walsh, Education of the Founding 
Fathers of the Republic; Charles Grove Haines, 
The Revival of Natural Law Concepts, pages 54-55. 

4. Of the enormous literature on natural law, 
for convenience of reference see, Heinrich A. 
Rommen, The Natural Law (St. Louis, 1947); 
George H. Sabine, A History of Political Thought 
(New York, 1937); W. A. Dunning, Political Theo- 
ries Ancient and Mediaeval (New York, 1919); 
A. J. and R. W. Carlyle, A History of Mediaeval 
Political Thought in the West (2d Edition, London, 
1930, 6 volumes); Otto Von Gierke, Political 
Theories of the Middle Ages (Cambridge, 1922, 
translated by F. W. Maitland), Natural Law and 
the Theory of Society (New York, two volumes, 
1934, translated by Ernest Baker); Charles Grove 
Haines, The Revival of Natural Law Concepts 
(Cambridge, 1930); Benjamin F. Wright, American 
Interpretations of Natural Law (Cambridge, 1931); 
Roscoe Pound, Interpretations of Legal History 
(New York, 1923), Law and Morals (Chapel Hill, 
1926), An Introduction to the Philosophy of Law 
(New Haven, 1922), The Formative Period of Ameri- 
can Law (Boston, 1938); Jerome Hall, Readings in 
Jurisprudence (indianapolis, 1938); 11 Enc. of Soc. 
Sci. 284-290, and also the title ‘‘Natural Rights’ 


Constitution, first published in 1833. 
His work was carried further by 
Cooley in his Constitutional Limita- 
tions, first issued in 1868 with 
significance in the word “limita- 
tions”. Going through many editions, 
like Kent’s and Story’s, and supple- 
mented by his editions of Blackstone, 
Cooley’s works made a wide and 
profound impression on the bench 
and Bar of the latter part of the 
nineteenth century. 


Natural Law Becomes a Tool 
for an Economic Theory 


But then natural law, 


particular twist for polemical pur- 


given a 


poses, fitted in admirably with the 
purposes or was adapted or perverted 
to the point of view of those who 
believed in a laissez faire, atomistic, 
individualistic, competitive society. 
The economic philosophy of the 
Manchester political 
economy and of Adam Smith was 
cousin to the then currently accept- 
able Spencerian theory that the 
progress of society would be fur- 
thered by a hands-off policy on 
the part of the state, so far as eco- 
nomic enterprise and the struggles 
between classes or capital and labor 
were concerned. Regrettably enough, 
nature was red in tooth and claw, 
but this was merely an inevitable and 
inescapable prerequisite to the evolu- 
tionary upward and onward progress 
of society from which all would bene- 
fit—or at least the survivors would. 


school of 


(New York, 1933); Edward S. Corwin, ‘The 
‘Higher Law’ Background of American Constitu- 
tional Law’’, 42 Harv. L. Rev. 149, 365 (1928-29), 
reprinted in Selected Esscys on Constitutional Law, 
Volume 1, page 1 (Chicago, 1938); Roscoe Pound, 
preface to Gurvitch, Sociology of Law, IX, New 
York, 1942; Aristotle, Nichomachaean Ethics, V, 
vii, page 295 (Loeb Classical Library, Cambridge, 
1939); Cicero, Pro Milone, IV; De Re Publica, 
XXII, Laws, Il, v, De Finibus, Ill, v-ix (Stoics), 
On the Commonwealth (Sabine and Smith edition, 
Columbus, 1929, page 11); St. Thomas Aquinas, 
Summa Theologica, Q's 93-97 (Benziger Bros. 
edition, New York, 1947, Vol. |, pages 1003-1025); 
Basic Writings of St. Thomas Aquinas (Pegis 
edition, New York, 1945, Vol. Il, pages 742-805); 
Ben. W. Palmer, ‘The Natural Law and Pragma- 
tism’’, Notre Dame Lawyer, pages 313-341 (March, 
1948); Notre Dame First Natural Law Institute, 
Notre Dame, 1948; Harold R. McKinnon, ‘The 
Higher Law’’, 33 A.B.A.J. 106; February, 1947. 
On causes for the erosion of natural law, see 
Ben W. Palmer, ‘‘Defense Against Leviathan’, 
32 A.B.A.J. 328; June, 1946. See also, Ben W. 
Palmer, ‘Hobbes, Holmes and Hitler’’, 31 A.B.- 
A.J. 569, November, 1945; Charles W. Briggs, 
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And the survivors would be the fit- 
test. —That would be demonstrated 
by the very fact that they emerged 
from the struggle for economic exist- 
ence. 

Then came the Fourteenth Amend- 
ment—or more precisely an appre- 
ciation of the fact that its due process 
clause, if accepted as a principle of 
substantive, and not merely proce- 
dural, law would give constitutional 
sanction to these theories of laissez 
faire competitive individualism. The 
dissenting opinions of Justice Field 
came to be the accepted doctrine of 
the Court, just as the dissents of Jus- 
tice Holmes were later to reverse the 
trend. That doctrine translated the 
principles of natural law and of the 
“inalienable rights” of the Declara- 
tion of Independence into the due 
process clause barrier to any social 
or economic legislation which the 
Court, accepting the laissez faire 
Spencerian philosophy, deemed un- 
desirable and violative of such rights. 
Marked for a particularly jealous 
care were rights of property and “‘lib- 
erty of contract”. Perhaps the high- 
water mark of the flood-tide of opin- 
ion was the Lochner declaration of 
invalidity of a maximum hours law 
in 1905 and the setting aside of a 
minimum wage law for women in 
Adkins v. Children’s Hospital in 
1923.5 

Natural law came more and more 
to be identified in the minds of many 
with principles of due process as em- 


**Justice Holmes Was Not on a Ladder to Hitler’’, 
32 A.B.A.J. 631, October, 1946, and reply by 
Mr. Palmer at page 635; Margaret Spohr, ‘Due 
Process, Natural Law and Economic Pressure’’, 
24 Am. Pol. Sci. Rev. 283 (1930); Laurence Staple 
torn, Justice and World Society (Chapel Hill, 1944); 
F. E. Lucey, S. J., “Natural Law and American 
Legal Realism’’, 30 Geo. L. Jour. 493 (1943); 
Roscoe Pound, ‘‘Revival of Natural Law’, 17 
Notre Dame Lawyer 287 (1942). 

5. Carl Brent Swisher, American Constitutional 
Development (New York, 1943) and Stephen J. 
Field, Craftsman of the Law (Washington, 1930); 
Benjamin R. Twiss, Lawyers and the Constitution 
(Princeton, 1942); Edward S. Corwin, The Twilight 
of the Supreme Court (New Haven, 1934); Andrew 
C. McLaughlin, A Constitutional History of the 
United States (New York, 1935); Charles Warren, 
The Supreme Court in United States History (Bos- 
ton, three volumes, 1923); Rodney L. Mott, Due 
Process of Law (Indianapolis, 1926); Charles Grove 
Haines, The Revival of Natural Law Concepts 
(Cambridge, 1930), pages 139, 160, 184, 199 on 
Field and page 211 on Peckham, Harlan and 
Brewer. At page 212 Haines says of the period 
after the Civil War: ‘‘A new law of nature and 
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bodied in this /atssez faire interpre- 
tation by the Court. Many became 
convinced that the powers of govern- 
ment, state and federal, should be 
used to establish rules for the com- 
petitive economic struggle that would 
help to bring about socially desir- 
able results. They saw, as even Hux- 
ley did, that survival in the struggle 
lor existence proved only that those 
who survived did so; it did not nec- 
essarily prove that they were the 
most desirable social types. The 
businessman who sweated his help, 
employed child labor, paid women 
less than they could live on without 
shame, adulterated or misrepresent 
ed his wares and traduced his com- 
petitor, bribed legislators or public 
officials, might survive. And his sur- 
vival meant not only the elimination 
of the honest, humane businessman 
or employer: it meant in many cases 
definite injury to the consuming pub- 
lic and to society. There was not 
only sympathy for those weaker in 
the struggle for existence, but there 
was concern for the long-run welfare 
of society. Competition unrestrained 
might result in monopolies levying 
in effect a forced tax upon the peo- 
ple without their consent or control. 

The humanitarian movement of 
the nineteenth century, the growing 
power of organized labor, the in- 
creasingly audible voice of women 
enfranchised or about to be, and 
particularly interested in human be- 
ings as persons and not merely as 
cogs in the industrial machine, all 
constituted an increasingly insistent 
demand for the abandonment of 
laissez faire. A different conception 
of the state and of the law rapidly 
gained adherents. The movement 
was accelerated as a result of the 
growing urbanization of the country, 
the propaganda of socialists, the 
spread of Marxian doctrines of the 
class struggle, of the exploitation of 
the masses, of the desired dictator- 
ship of the proletariat. There were 
those who called to mind natural 
law theories of an earlier day, par- 
ticularly of the Middle Ages, theo- 
ries of the just wage and the fair 
price, of the social responsibilities of 
wealth. Except for this last group, 
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there was an abhorrence of what was 
regarded as natural law. 


Adherents of the New Philosophy 
Criticize the Courts 
ut all of these joined in the criti- 
cism of the courts, particularly of the 
Supreme Court of the United States 
as the barrier to social legislation 
and as the enemy to a new concept 
of law. That concept was of a law 
that did more than keep the peace. 
It was of a law that would balance 
the interests of conflicting social and 
economic groups. It would balance 
their interests not merely by preserv- 
ing private property and a theoreti- 
cal liberty of contract but by re- 
dressing the balance in favor of the 
economically weak. The machinery 
of the state was to be used also to 
establish and enforce rules of the 
game for the protection of the ethi- 
cal, the better social type and of the 
public generally. The law was to be 
used to rebuild society nearer to the 
heart’s desire of those filled with 
humanitarian zeal—and in some cases 
with envy of their neighbor’s wealth. 
And this is where the courts came 
in. For judges, notwithstanding their 
leanings toward logic and disclaimer 
of attention to consequences of their 
decisions, are like other men. They 
may not always consciously choose, 
but they are largely influenced by 
their conception of the ends of their 
activity. When they were agreed on 
laissez faire, there was a compara 
tively high degree of agreement in 
their opinions. But when they en- 
tered the period of strong popula 
criticism of laissez faire, they spoke 
with much less certain voices, and 
dissension in the Court increased as 
opponents of laissez faire commenced 
to gain power on the bench. Even 
when they gained control of the 
Court dissension did not cease. For 
disagreement outside the Court was 
reflected in its opinions, then as al- 
ways. 


Failure of Agreement 

on the ‘Perfect State’’ 

That disagreement is basic. America 
is going through a period of social 
and economic change and transition 
in public opinion so profound that 


men are not agreed in their pictures 
of an ideal society. They would re- 
mould society by means of law nearer 
to their hearts’ desires. But their 
heart’s desires are not the same. 
Though complete laissez faire is 
gone, there are those at one extreme 
who stand for what they call free 
enterprise or a free economy though 
they by no means are agreed upon 
the meaning of the terms. At the 
other extreme are advocates of a 
“socialized state’, a “welfare state’’ 
or a “planned economy”. But here 
too there is much lack of definition 
and of agreement. In between are 
all shades of opinion, and through- 
out the controversy there is much 
fuzziness of phrase and a tendency 
toward more heat than light. The 
general nature of the conflict is il- 
lustrated by Friedrich Hayek’s The 
Road to Serfdom and Hermann 
Finer’s Road to Reaction. 

In short, the present era is akin to 
that movement of a symphony when 
the kettle drums rumble, the cymbals 
clash, the piccolos shriek, the trum- 
pets blare, and cellos and fiddles race 
in cacophonous chaos and apparent. 
ly patternless discord. Not yet has 
the time come for the dissonances 
to be resolved in harmony and for a 
conquering melody to emerge on 
singing strings. But when the Ameri- 
can people make up their minds 
about the kind of a social—economi 
—legal order they want, it is reason- 
able to suppose that their will will be 
obeyed. 


Failure of Education 
Reflected in the Confusion 


Ihe present confusion as to the ends 
of law is also partly a reflection of 
the general intellectual and moral 
confusion of the western world dur- 
ing this present revolutionary age. 
['wo world wars, the intervening 
world-wide depression and the over- 
throw of governments, have shaken 





a new rule of reason were in process of develop 
ment. Instead, however, of serving as in Roman 
and mediaeval times as an agency for the liberal- 
ization of the law, as an ideal toward which 
law approximating, it became the weapon of a 
fixed, immutable order which was designed to 
serve as a check on progressive or radical meas 
ures, and to restrict within well-defined limits the 
liberalizing tendencies which were characteristic 
of an age of extensive law-making.” 
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civilization to its very foundations. 
There are indications indeed that 
the world may be undergoing the 
birth pangs of a newer civilization 
that in some areas may result in a 
throwback to barbarianism or semi- 
barbarianism and perhaps in others 
an ascent to newer heights of intel- 
lectual and spiritual achievement. 
“Everywhere in western civiliza- 
tion,” says a noted educator, ‘“‘edu- 
cation 
It has fallen victim to the gen- 
eral cultural chaos.” Without stop- 
ping to raise the question wheth- 
er education itself is not partly the 
cause of the chaos, we note that 
Alexander Meikeljohn in his Edu- 
cation Between Two Worlds assumes 
as a matter of course the failure of 
public education. So too the much- 
commented-on Harvard Report on 
General Education in a Free Society 
boils down to the statement that “a 
supreme need of American education 
is for a unifying purpose and idea”. 
That leading English educator, Sir 
Richard Livingstone, President of 
Corpus Christi College at Oxford, in 
his Education for a World Adrift says 
that the essential fault of education 
lies in the absence of “standards, a 
philosophy of life, a formula or for- 
mulae to integrate our civilization”. 
He, like others, quotes with approval 
Walter Lippmann’s famous address 
to the American Association for the 
Advancement of Science in 1940: 
There is an enormous vacuum where 
until a few decades ago there was the 
substance of education. And with 
what is that vacuum filled? It is filled 
with the elective, the specialized, the 
accidental and incidental improvisa- 
tions and spontaneous curiosities of 
teachers and students. There is no 


is in a state of confusion. 


common faith, no common body of 
principle, no common moral and in- 
tellectual discipline. Yet the graduates 
of these modern schools are expected 
to govern themselves. They are ex- 
pected to have a social conscience. 
They are expected to arrive by discus- 
sion at common purposes. When one 
realizes that they have no common cul- 
ture, is it astounding that they have 
no common purpose, that they wor- 
ship false gods, that only in war do 
they unite? 

Would it be strange if the intel- 
lectual and moral confusion of the 
age had its repercussions in the 
Court? Even if it did not, there is 
reason to believe that the law is go- 
ing through a transitional and, we 
may hope, a constructive or creative 
age. 

We have referred before to 1912 as 
an important year because of the de- 
mand for renovation of the law in 
the interest of what was conceived to 
be greater social justice. In that year 
Roscoe Pound emphasized the dis- 
tinction between the lawyers’ con- 
cept of law as found, not made, 
absolute, determined, of universal 
validity, representative of reason, 
and the people’s concept of law as 
made—made by and for them.’ In 
the same year he pointed out® the 
contrast between social justice and 
legal justice and said: “The world 
over, law is in a condition of transi- 
tion. The change of base from the 
individualist idea of justice of the 
eighteenth and nineteenth centuries 
to the idea of social justice must 
needs be accompanied by much 
straining of legal systems and must 
needs bring about much crude grop- 
ing.” And, he said,® “a new period 
of making over the common law ap- 





6. In addition to the Report of the Harvard 
Committee, Meikeljohn's Education Between Two 
Worlds and Sir Richard Livingstone's Education 
for a World Adrift, illustrative writings on the 
educafional and philosophical confusion of the 
times are Philosophy in American Education (New 
York, 1945), a report to the American Philosophical 
Association, which says at page 15: “‘Have 2400 
years of eager philosophical inquiry been really 
so barren of result, asks the president of a 
great university, as to produce no accepted rule 
for the life of reason, no reliable tests of truth, 
no common logic, no principles of conduct and 
criticism upon which educated men can agree?"’ 
See also, Jacques Maritain, Education at the 


Crossroads (New Haven, 1944). Walter Lippmann's 
address to the American Association for the Ad- 
vancement of Science, on December 29, 1940, may 
be found in 10 The American Scholar 187 (1941). 


7. Roscoe Pound, ‘Theories of Law’’, 22 Yale 
L. Jour. 114 (1912). See also his ‘Do We Need a 
Philosophy of Law?'' 5 Col. L. Rev. 339 (1905) 
and ‘The Scope and Purpose of Sociological 
Jurisprudence’’, 24 Harv. L. Rev. 591 (1911). 

8. Roscoe Pound, ‘‘Social Justice and Legal 
Justice’’, 74-75 Centra! L. Jour. 455 (1912). 

9. Roscoe Pound, ‘Presidential Address to As- 
sociation of American Law Schools’’, 3 Am. Law 
Sch. Rev. 166 (1912). Felix Frankfurter in an ad- 
dress to the American Bar Association in 1915 
(1 A.B.A.J. 532-4; August, 1915) said: ‘It is not 
sufficient for us merely to denounce as shallow 
or bungling or even evil; the recall of judicial 
decisions, the recall of judges or what not. We 
must study causes. . . . We are in the midst of 
a changing set of ideas; we are living through 
a change in direction; and a change in the 


Groping for a Legal Philosophy 


pears to be at hand—an age that 
promises to rival the age of Coke and 
to surpass the age of Mansfield as a 
constructive epic in legal history’. 

Crude as the “gropings” may be 
and unsettling as the uncertainties 
are, they have their salutary compen- 
For they break the cake 
of custom, lead to our earnest scru- 
tiny of the legal order and of basic 
principles of our law and of our legal 
processes. Best of all they open the 
doors of the law to the infiltration 
of stimulating and, if wisdom guide 
the choice, sound philosophical ideas 
from outside the law. The great call 
in creative ages is for an integrating 
philosophy that will bring order out 
of chaos and give sound underpin- 
nings to specific rules and principles 
of law. Justice Cardozo struck the 
keynote on the opening page of The 
Growth of the Law when he said that 
a great need of the law of today was 
“the need of a philosophy that will 
mediate between the conflicting 
claims of stability and progress, and 
supply a principle of growth”. The 
great problem of the law and the 
universal problem of life today is 
the problem of finding wise and gen- 
erally acceptable standards. Without 
commonly accepted standards there 


sations. 


can be nothing but divided counsels 
and unending dissension. Unless the 
standards be wise, then the path of 
society is bound to be downward. 
If, in the words of the Harvard Re- 
port “a supreme need of American 
education is for a unifying purpose 
and idea”, so also is there that need 
in the field of law, particularly 
American constitutional law. 

{ CopyricuT 1948 By BEN W. PALMER] 








thought and attitude of a people towards its 
national life must necessarily affect, as it 
always has affected, a large body of existing 
law. . . . Does it not mean that we are in the 
very midst of a definite shift of emphasis from 
individualistic to cooperative ends . . . through 
the conscious organization of society for social 
ends? . . . The difficulty is not primarily with the 
individuals who administer law, but with the 
accepted ideas consciously or unconsciously ex- 
pressed by law."’ Since the Justice's ideal picture 
is important, the disagreement as to the pictures 
will of course produce disagreement of opinion. 
And the modern confusion of thought has repe - 
cussions in the Court. As Sir Richard Livingstone 
says in ‘‘Education for the Modern Age’’ (Atlantic 
Monthly, November, 1946, page 79): ‘‘To know 
what it desires to be is the problem about which 
the modern world is most uncertain.” 
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Haslett P. Burke: 


Chief Justice of the Supreme Court of Colorado 


® Chief Justice Haslett P. Burke, of the Supreme Court of Colorado, retires this month 
after forty-two years on the bench of the district court and highest court of his state. 
Here is portrayal of the career of a lawyer who yielded to the wishes of the electorate 
of Colorado and accepted and long held high judicial office despite his desire to be 


Q practicing attorney. 





*® On January 11 the distinguished 
Chief Justice of Colorado’s highest 
court will retire by his own choice 
from judicial duties which he has ful- 
filled for forty-two years—twelve of 
them in the district court of his state, 
thirty years as a justice of the state 
Supreme Court, longer than any 
other in the history of the Court. He 
will be succeeded as Chief Justice by 
Associate Justice Benjamin C. Hil- 
liard, who has served with him in the 
Court for eighteen years. 

In Colorado the judges are still 
nominated and elected on political- 
party tickets, but the arrangement of 
the ballot is such that the nominees 
for membership in the Supreme 
Court are placed ahead of those for 
Governor and other state offices, with 
the result that the voters ordinarily 
give a great deal of independent 
consideration to their choice of 
judges of the highest court. Chief 
Justice Burke is in his political faith 
a Republican; Justice Hilliard is a 
Democrat. Each has been returned 
to the bench in elections difficult for 
members of his party. Had not Chief 
Justice Burke announced, early in 
1948, that he would not permit his 
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name to be presented for a fourth 
term in the Court, it is believed that 
he would have been re-elected, not- 
withstanding the substantial plurali- 
ties generally given to Democratic 
candidates at the 1948 election. 

The advantages which accrue from 
the ballot arrangement, to a faithful 
and capable incumbent or to an 
otherwise highly qualified candidate, 
are not regarded by the Colorado 
Bar as overcoming the need for a 
non-political system of judicial selec- 
tions for demonstrated fitness and 
qualifications; and the Colorado Bar 
Association has been assiduously at 
work in behalf of an improved 
method of choice. 

The present members of the Su- 
preme Court are: 

HAs_ett P. Burke, Chief Justice 

BENJAMIN C. HILLIARD 

WILLIAM S. JACKSON 

MorTIMER STONE 

FRANK L, Hays 

WIspur M. ALTER 

GerorGE A. LUXFORD 

To an unusual extent Chief Jus- 
tice Burke has enjoyed the respect 
and affection of the judges, lawyers 
and people of his state. 


Sketch of Chief Justice’s 
Early Career 


The present Chief Justice of the 
Colorado Supreme Court, a scion of 
Revolutionary ancestors, was born 
April 28, 1874, on a farm in Monona 
County, Iowa. He was the fourth in 
a family of nine children born to 
John T. and Clara J. (Hardy) Burke. 
When he was five years of age, his 
parents moved to a farm near Har- 
lan, the seat of Shelby County, in 
Iowa, where he lived until his adult 
years. As a youngster he did the 
work which was usual for boys being 
brought up on a farm. He attended 
the neighborhood public school, en- 
rolled later in the Harlan High 
School and was graduated from it 
in June of 1893. 

His father had been a prosperous 
Iowa farmer and had also run a suc- 
cessful grain and livestock business. 
Although young Burke’s ancestors 
had usually been tillers of the soil, 
now and then one of them had 
been a lawyer—among such his 
father’s younger brother and a 
brother-in-law. These two members 
of our profession, together with the 
late Webb Byers, at the time the 
leading lawyer of Harlan and of 
Western Iowa and later the Attorney 
General of the state, inspired and 
encouraged young Burke to heed his 
flair for learning and follow his bent 
and aspiration for scholarship and 

















the law, by taking first the full col- 
lege course at the state university and 
then its follow-up course in law. 

Before the time for his matricula- 
tion at the state university had ar- 
rived, the financial fortunes of the 
Burke family had gone the way of 
many another in that trying period, 
and young Burke found himself un- 
able to go ahead with his plans for 
a college and law school education 
and was faced with the necessity of 
supporting himself. 


Difficulties Burke Surmounted 

In Preparing for the Bar 

The young Iowan did not on that ac- 
count abandon his purpose to be- 
come a lawyer. On the contrary, he 
set out to overcome the obstacles and 
make up deficiencies in the educa- 
tion which he could not secure 
through the conventional course. 
The autumn of 1893 found him 
clerking in Webb Byers’ law office 
in Harlan, with lawyers and law 
clerks suffering the effects of the de- 
pression along with the farmers. His 
pay was so meager that he left his 
clerkship from time to time to teach 
school, but returned to the law office 
when he could and also read and 
studied law to some extent while he 
was teaching. 

Furthermore, at this stage the 
young man became proficient in 
stenography, which he taught him- 
self, with the result that he was more 
useful in the law office and was given 
a somewhat higher salary. By what 
he earned in that capacity and from 
teaching school and acting as a clerk 
during a session of the lowa General 
Assembly, he was able to support 
himself while preparing for the Bar. 
On the recommendation of Mr. 
Byers, he was permitted to take the 
examination conducted at the in- 
stance of the Iowa Supreme Court; 
and in January of 1896 he was admit- 
ted to the Iowa Bar, and in July of 
the same year, to the Bar of Colorado. 

In the September following, how- 
ever, he returned to Iowa, where he 
again taught school and worked in 
various law offices in Harlan until 


June of 1898, when he enlisted in 
Company 12, U. S. Volunteer Signal 
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Corps, in the Spanish-American War. 
He was stationed at Des Moines, 
Iowa; Washington, D. C.; Chicka- 
mauga Park, Georgia; Newport 
News, Virginia; and Lexington, Ken- 
tucky. He was honorably discharged 
in September of 1898, and returned 
to Harlan where he worked on a 
farm, taught school and clerked in 
law offices until July of the following 
year. 
Early Achievements 
at the Bar in Colorado 
When he went to Colorado in 1899, 
he located first in Rocky Ford, but a 
few months later he moved to Ster- 
ling, which has since been his legal 
residence, although his judicial du- 
ties have led him to make Denver 
his home during the past thirty years. 
From the end of 1899 until 1907 
he practiced law assiduously in Ster- 
ling and its vicinity, with the excep- 
tion of two years during which he 
served as clerk of the state district 


court at Sterling. Concerning that 
service and its effects upon his career, 
there is an interesting story which 
deserves telling here. 

Under the Colorado law, the judge 
of a judicial district, elected for a 
six-year term, has the authority to 
appoint the clerks of the court in the 
several counties comprising the dis- 
trict. The incumbent for the Ster- 
ling district prevailed on young 
Burke to accept an appointment as 
clerk of the court in and for his home 
county. Burke’s service as clerk was 
acceptable to all concerned, includ- 
ing the judge who made the appoint- 
ment; but the latter, doubtless in the 
interest of what he conceived to be 
his own fortunes under the political 
elective system, relieved young Burke 
from the clerkship after two years, 
and for the remaining four years of 
his term installed another as clerk. 

Not a few of the lawyers of the 
district, and particularly of Logan 
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County, as well as the citizenry gen- 
erally, were displeased with this ac- 
tion by the district judge. The dis- 
placed clerk was welcomed back to 
the ranks of his brethren at the Bar, 
where he labored diligently, grew in 
favor with the members of his profes- 
sion and attracted the favorable at- 
tention of the people, first of those in 
his own county, and latterly of the 
several counties of the extensive area 
of the judicial district. His loyalty 
to the practice of his profession was 
undivided, and he was happy in it, 
without thought of political or judi- 
cial preferment at that time. 

The idea that the district should 
have a new judge “‘snow-balled”, as 
the present-day saying is. Without 
his encouragement and rather to his 
regret, he found himself the popular 
choice for election as district judge 
in the fall of 1906, when he was 
thirty-two years of age. The young 
lawyer whom the incumbent judge 
had rejected as clerk became the 
head of the Court; and the former 
judge, involuntarily returned to the 
Bar, first appeared before his succes- 
sor to argue a demurrer. He was 
quick to perceive, as were lawyers 
generally, that the new judge was 
and their 
proper disposition, and not with the 


concerned with causes 
identity of parties or counsel. Al- 
though the former judge did not 
prevail with his demurrer that day, 
he was so impressed with the learn- 
ing of his successor and the latter’s 
analysis of the points involved that 
from it all, the new young judge 
gained an admirer, and thenceforth, 
while life held, the predecessor judge 
was an enthusiastic member of the 
constantly growing company of law- 
yers intent on continuing Judge 
Burke in judicial office regardless of 
political affiliations. 


Re-Elected to District Court and 
Elevated to the Supreme Court 


When Judge Burke qualified as dis- 
trict judge in the thirteenth judicial 
district in January of 1907, for a six- 
year term, it was not in his mind 
that he would serve beyond the term 
for which he had been chosen. From 
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the beginning, his ambition had 
been to practice law, not to adjudge 
it; and he fully intended that at the 
end of his first term he would return 
to the Bar. But his own political 
party insisted on his candidacy, and 
the opposing political party endorsed 
him for re-election in 1912. Again 
he yielded to importunities that per- 
haps none could have honorably 
withstood, and he was re-elected. He 
did, however, let it be known that 
under no circumstances would he be 
a candidate for a third term; and 
within the last year of his second 
term he concluded arrangements for 
a law partnership to be effective up- 
on the induction of his successor in 
office early in 1919. 

A few months before the expira- 
tion of his term, the state leaders of 
his party, which for some years had 
played usually a minority role in 
state elections, conceived that the 
strongest possible nomination for the 
office of Justice of the Supreme 
Court, which has precedence on the 
ballot, was essential to party success. 
Those skilled in that regard can- 
vassed the several district judges of 
the party, as well as others learned 
in the law who might be willing to 
become a candidate for Justice of the 
Supreme Court. Their choice was 
the young district judge from Ster- 
ling. He was regarded as highly 
qualified, capable above many, popu- 
lar generally, and, while mature and 
experienced, still in the enjoyment 
of the buoyancy of youth. Once 
more the Iowa farm boy was called 
on to yield to demands which ran 
counter to his own plans. 


Accepts Supreme Court Post 

Despite Desire to Practice 

Before giving consent, Judge Burke, 
always scrupulous as to his obliga- 
tions, consulted with those who were 
to have constituted the new law firm 
which he was to head. They, as 
others, were rejoiced at his manifest 
popularity and hold on public re- 
spect, but they did not relish giving 
up a partnership of much promise, 
dependent not a little upon the rec- 
ognized attainments and wide ac- 
quaintance of their senior partner- 


to-be. They urged upon him the 
justified expectancy of profitable 
practice, much more remunerative 
than the salary paid judges of Colo- 
rado’s highest Court (now $6500), 
as well as the freedom of living and 
working without the responsibilities 
of high public office. Nor did they 
fail to stress his own oft-repeated ex- 
pression of desire to have an active 
part, in iront of the bench rather 
than on it, among those endeavoring 
to promote justice in a world of er- 
ror. What those closest friends of 
Judge Burke said to him in relation 
to the question that troubled his soul 
made the decision even more difh- 
cult. By every material consideration 
there was no answer to their plea. 

Besides, he recognized that accep- 
tance of the high judicial post should 
and would close to him the doors of 
entrance to high executive or legis- 
lative office if either was offered to 
him, as seemed certain to come 
about. In that connection, faithful 
portrayal respected, it should be said 
here that although in fact Judge 
Burke’s career has been in the judi- 
cial field—and few men have had a 
more enviable one or enjoyed it 
more—he would have been happy in 
the discharge of the duties of legisla- 
tive or executive office, and none 
doubts that he would have won re- 
nown therein. 

Considering the problem from 
every angle, and obtaining release 
from those with whom he was to 
have been a partner, Judge Burke 
accepted in 1918 the unanimous des- 
ignation of his party for election to 
the Supreme Court. The strategy 
which prompted the leaders of his 
party to choose him for the post 
proved to be effective. The margin 
of victory was narrow; but, if the 
returns in several state elections im- 
mediately previous were considered, 
to have prevailed at all was an ac- 
complishment that reflected Judge 
Burke’s wide acquaintance and great 
popularity, particularly in his part 
of the state. Even then Judge Burke, 
at the age of forty-four, did not al- 
together relinquish his ambition and 
purpose some day to practice law. 

(Continued on page 81) 
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Erie v. Tompkins in Retrospect: 


An Analysis of Its Proper Area and Limits 


by John J. Parker * Chief Judge, United States Court of Appeals for the Fourth Circuit 


® The celebrated Erie Railroad v. Tompkins has in the ten years of its stormy existence 


been the focal point of much legal examination and argument. The distinguished 
Chief Judge of the United States Court of Appeals for the Fourth Circuit, although 
displaying little inclination toward the Erie doctrine, finds the change effected by 


it “neither very great nor very important’, but he warns that the doctrine should be 


kept within proper limits—limits that he outlines with his usual clarity and persuasion. 





® It has been ten years now since the 
decision in Erie Railroadev. Tomp- 
kins, 304 U. S. 64, was rendered. I 
shall never forget hearing one of the 
ablest and most forward-looking of 
our federal judges say shortly after- 
ward that he regarded it as the great- 
est backward step in the develop- 
ment of the law that had been taken 
in his lifetime. At the time, I was 
inclined to agree with him. It seemed 
to both of us that the Supreme Court, 
having just helped in saving the fed- 
eral judiciary from the danger of the 
“court-packing” bill, had celebrated 
its victory by striking the most seri- 
ous blow at the orderly development 
of the legal life of the country that 
could have been dealt it from any 
source. We recognized, of course, the 
importance of uniformity in the law 
as administered in the state and fed- 
eral courts, but what seemed to us 
infinitely more important was that a 
uniform body of law be preserved 
which would be administered in the 
federal courts and upon which men 
could depend in trading, traveling 
or lending money throughout the 
country. It seemed important, also, 
that there be a national tribunal, 


free of parochial and local influences, 
with power to declare the common 
law as it developed. We were not 
fearful of occasional differences in 
decision between federal and state 
courts. We remembered that this had 
not been a matter of any great prac- 
tical importance in a whole century 
of American history, and that such 
differences had existed before, no- 
tably when the body of the Roman 
civil law was being developed by 
the decisions of the Praetor Pere- 
grinus, who was not bound by the 
rules administered by the local Ro- 
man courts. 

After observing for ten years the 
application of the Erie doctrine, | 
am not inclined to be so much dis- 
turbed about it as I was when the 
decision was announced. Experience 


has demonstrated that the change ef- 


fected has been neither very great 
nor very important. It has hampered 
the federal courts to some extent in 
administering justice in diversity 
cases; but it has not resulted in the 
great harm that some of us feared. 

That it has not done so, has been 
due, I think, to a number of things. 


In the first place, the common law 


of the United States had already 
been pretty well unified prior to the 
Erie case by a century of experience 
under Swift v. Tyson, 16 Peters 1. 
In the second place, the work of the 
American Law Institute and the 
Commission on Uniform State Laws 
had proved a great unifying influ- 
ence. In the third place, the influ- 
ence of the Federal Rules of Civil 
Procedure was making itself felt 
throughout the country. Most im- 
portant of all, however, the life of 
the country had been unified as a 
result of improvements in transpor- 
tation and communication and 
expanding social and commercial 
intercourse; the rules of law, which 
arise out of this life, are necessarily 
of a generally uniform character. 
Whether the court was right or 
wrong in overruling Swift v. Tyson, 
the time had arrived when the action 
did not make very much difference. 
The controversy assumes importance 
chiefly as a matter of history or legal 
theory. 


Diversity Jurisdiction and 
Exercise of Judicial Power 


From the standpoint of theory, the 
problem dealt with in Swift v. Tyson 
and Erie v. Tompkins is exceedingly 
troublesome. It epitomizes the im- 
pact of theories as to the real nature 
of law upon theories relating to our 
dual form of government. State and 
federal tribunals are given jurisdic 


January, 1949 * Vol. 35 19 








— 








Erie v. Tompkins in Retrospect 


tion over the same people and terri- 
tory. They are both empowered to 
declare and enforce the law in cases 
within their jurisdiction. But what 
law? So long as only statutes are in- 
volved there is no trouble; but, every 
lawyer knows, statutes cover only a 
small part of the law that is in force 
in any state. The great body of the 
law consists of standards and princi- 
ples of action arising out of the life of 
organized society, based upon reason 
and evidenced by custom and prac- 
tice. Decisions of courts are evidences 
of this law, but are not the law. They 
furnish, however, dependable indi- 
cia; for, wherever a court decision 
applies a rule of law, the power of 
the state is invoked in its support. 


In Diversity Cases Federal Courts 
Must Find the Applicable Law 


It is in the exercise of the diver- 
sity jurisdiction of the federal courts 
that the difficulty arises. The courts 
of the federal government are given 
jurisdiction, not only of cases arising 
under the Constitution and laws of 
the United States, but also of cases 
between citizens of different states. It 
should be remarked at the outset 
that this diversity jurisdiction, al- 
though its importance is not gener- 
ally appreciated, is fundamental in 
our constitutional set-up. One of the 
first duties of any government is to 
secure justice for its people. For con- 
troversies arising between its own Citi- 
zens it sets up domestic courts for the 
administration of justice; in contro- 
versies between its own citizens and 
those of foreign countries, it endeav- 
ors to secure justice for its citizens 
by negotiation with foreign govern- 
ments. Under our federal system, the 
states of our union retain the right 
to establish domestic courts, but they 
have surrendered the right of inde- 
pendent nations to espouse the cause 
of their citizens through diplomatic 
negotiation with other states. In lieu 
of this, the federal courts have been 
clothed with jurisdiction to hear 
their controversies so that both sides 
are before the court of a sovereignty 
to which both owe allegiance and 
which is under equal obligation to 
both to see that justice is done. 
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It is, of course, neither feasible nor 
desirable to lay down by statute the 
law which the federal courts are to 
apply to cases of which it has juris- 
diction on account of diversity of 
citizenship. The courts must find 
and apply the law properly appli- 
cable to the transactions which are 
the subject-matter of this litigation. 
Section 34 of the Judiciary Act of 
1789, Chapter 20, provides that, in 
making this application, “laws of the 
several states” shall be regarded as 
“rules of decision . . . in the courts 
of the United States, in cases where 
they apply”. In Swift v. Tyson the 
Supreme Court held that “laws” as 
used in the statute did not embrace 
decisions of local tribunals but had 
reference “to the positive statutes of 
the state, and the construction there- 
of adopted by the local tribunals, 
and to rights and titles to things 
having a permanent locality, such as 
the rights and titles to real estate, 
and other matters immovable and 
intra-territorial in their nature and 
character”. The federal courts were 
thus under obligation to follow state 
decisions in their interpretation of 
state statutes and with regard to 
property rights and other matters of 
a strictly local character, but were at 
liberty to decide for themselves what 
the law of the state was as to other 
matters. 

In support of the rule as thus laid 
down it has been said that federal 
judges are as well qualified as state 
judges to declare what the common 
law of a state is; that in suits be- 
tween citizens of the state and non- 
residents it is as important that the 
law be declared and applied in ac- 
cordance with accepted legal and ju- 
dicial standards as that the facts be 
impartially found; that 
dents doing business with citizens of 
the state ought not be subjected to 
the dangers inherent in the fluctua- 
tion of local decisions in interpret- 
ing or applying the rules of the com- 
mon law in matters not covered by 
legislation; and that the common 
law, which forms the basis of the 
jurisprudence of all except one of 
the states, will have a more orderly 
development if the federal courts, 


non-resi- 


in the important cases falling within 
their jurisdiction, are not bound by 
local decisions in declaring it. 


Judge Parker's Justification 

for the Swift Doctrine 

I went to some pains to point out 
what I regarded as the justification 
of the doctrine in the opinion that I 
wrote for the Circuit Court of Ap- 
peals of the Fourth Circuit in Hew- 
lett v. Schadel, 68 F. (2d) 502, 504, 
where I said: 

There has been in recent years 
some criticism of the rule of Swift v. 
Tyson from those who have appar- 
ently seen no more in the rule than 
that it sometimes results in conflicts 
of decision between state and federal 
courts, and who have ignored both 
the underlying principle upon which 
it is based and the broad policy which 
makes it of infinitely greater impor- 
tance today than when announced 
nearly a century ago. The principle 
upon which the rule is based is that 
the common law is the law of the var- 
ious states, except as changed by stat- 
ute, and that this is the law to be 
applied by the federal courts in decid- 
ing cases not dependent upon statute 
or some local rule affecting property 
or the internal organization of the 
state. In applying the common law, 
the federal courts must decide what 
the law is in the light of the well 
settled rule that decisions are mere 
evidences of the law and not the law 
itself. Decisions of the local courts are, 
of course, entitled to great respect as 
evidences of the law; but, if they have 
departed from the principles of the 
common law, it is the duty of the 
federal courts to follow the law rather 
than them. One of the principal pur- 
poses of the creation of the federal 
courts was to establish impartial tri- 
bunals which would not be subject 
to local influences; and, if this pur- 
pose is to be attained, they must be 
allowed to exercise an independent 
judgment on the law as well as on 
the facts of the cases before them. 

And the argument from the stand- 
point of public policy is equally 
strong. The United States is no longer 
a mere confederation of states. It is 
a great nation. It is essential to the 
free development of trade and com- 
merce within its borders that the rules 
of law governing the people in their 
various relationships be as uniform 
as possible, so that the citizen who 
trades, or travels, or makes invest- 
ments, in states other than the state 
of his residence, may know with sub- 
stantial certainty what his rights and 
liabilities in a given situation will be. 
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To hold that the federal courts must 
follow the state courts whenever they 
depart from the rules of the common 
law would tend to destroy the unity 
and uniformity of the law and would 
greatly weaken our federal system; 
for it must be remembered that any 
external union depends in the last 
analysis upon internal unity, and 
that there is no more important uni- 
fying influence in our national life 
than the great legal system which is 
the common heritage of our people. 
To hold to the rule of Swift v. Tyson 
will preserve a uniform body of law 
upon which those who do _ business 
in other states can depend, and which 
will inevitably have a unifying in- 
fluence on the decisions of the state 
courts themselves. 

And the occasional conflict which 
occurs between the decisions of the 
state and federal courts is by no means 
the serious matter that some persons 
imagine. If the federal court follows 
the rule of the common law, as it 
must, its decision is in accord with 
the system which, as has been said, 
is the common heritage of the people 
in all of the states and with which 
they are presumably familiar. Men 
are presumed to know the law; and 
they actually do know pretty well 
those rules of the common law which 
affect their lives and business. They 
are not presumed to know what 
judges have said about the law; and 
decisions departing from the common 
law rules are known to but few per- 
sons outside the class of professional 
lawyers. Adherence to the rules of 
the common law is not only essential, 
therefore, to the doing of justice 
where citizens of different states are 
involved, but it also results in de- 
cisions more nearly in accord with 
the ideas and conditions of life of the 
people whose local courts may have 
departed temporarily from common 
law principles. 


Factors Which Worked Against 
the Swift Doctrine 


Two things militated against the 
doctrine of Swift v. Tyson. One was 
the spread of the legal fallacy that 
goes back to the philosophy of 
Thomas Hobbes—the fallacy which 
confounds law with the power that 
enforces law. The other was the a- 
buse made of the Swift v. Tyson doc- 
trine in such cases as Black & White 
Taxicab Co. v. Brown and Yellow 
Taxicab Co., 276 U.S. 518. The more 
dangerous of these was the false con- 
cept as to the nature of law. Law, 


of course, is not “a brooding omni- 
presence in the sky”. Neither is it the 
mere exercise of state power. Law 
arises out of life. It is expressed in 
rules which are enforced by the state, 
but the law is neither the expression 
of the rule nor the power of the state 
which enforces it. It is utter nonsense 
to say that there is no law in a com- 
munity until a court declares it. 
This fallacy was picturesquely an- 
swered years ago by Edmund Burke:! 
Is that the law of the land upon 

which, if a man go to Westminster 
Hall, and ask counsel by what title 
or tenure he holds his privilege or 
estate, according to the law of the 
land, he should be told that the law 
of the land is not yet known; that no 
decision or decree has been made 
in his case; that when a decree shall 
be passed, he will then know what 
the law of the land is? Will this be 
said to be the law of the land, by 
any lawyer who has a rag of a gown 
left upon his back, or a wig with 
one tie upon his head? 

Those who thought that the exer- 
tion of state power in a judicial de- 
cision was law, and not the mere evi- 
dence of law as Story held in Swift v. 
Tyson, naturally concluded that fed- 
eral courts were not following state 
law when they did not follow state 
court decisions. There was, of course, 
an incongruity in having the law in- 
terpreted in different ways by differ- 
ent courts, even though this occurred 
in comparatively few instances. The 
incongruity was aggravated by the 
abuse which arose when what were 
essentially domestic corporations se- 
cured out of state charters for the 
purpose of dragging their litigation 
into the federal courts and thus se- 
curing the benefit of the federal 
interpretation. The dissatisfaction 
came to a head in the Erie case, 
where the Supreme Court proceeded 
to overrule Swift v. Tyson and thus 
change what had been accepted as 
law for nearly a century. It did not 
strengthen the decision that it was 
grounded upon a holding that an 
unbroken line of its decisions, con- 
curred in by justices from Story to 
Holmes, was violative of the Consti- 
tution or that this holding was made 
without the constitutional ground 




























































Erie v. Tompkins in Retrospect 


John J. Parker, a member of our As- 


sociation since 1917, is one of the most 
distingvished and gifted members of the 
federal judiciary. A sketch of him was in 
32 A.B.A.J. 856; December, 1946. 


having been invoked or argued by 
counsel. 


Erie Case Merely Broadens 

Existing Rule as to Local Law 

It is idle to argue as to whether o1 
not the overruling of Swift v. Tyson 
was justified. The contrary doctrine 
of the Erie case is now so deeply im- 
bedded in our jurisprudence that it 
probably could not be overruled, 
whatever doubt might exist as to its 
soundness or wisdom. It is impor- 
tant, however, that the meaning and 
implications of the latter case be 
clearly understood so that foolish ex- 
tremes in applying its doctrine may 
be avoided. The decision goes no 
further than to require that federal 
courts in the exercise of their diver- 
sity jurisdiction follow binding state 
court decisions, under the doctrine 
of stare decisis, just as state courts 
must follow them. It does not re 
quire that federal courts follow state 
decisions which state courts are not 
bound to follow, nor that they ab- 
dicate their judgment and enter into 
the field of speculation as to what 
state courts might do in cases which 
they have not decided, nor that they 
follow state courts in matters of pro- 





1. Quoted by Webster in Dartmouth College v. 
Woodward, 4 Wheat. at 582. 
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cedure or matters involving the ex- 
ercise of the judicial function. What 
it does, and all that it does, is that, 
in diversity cases, it extends to the 
general field of decision the rules 
theretofore applicable to decisions 
interpreting state statutes or matters 
of local law. The matter was well put 
by Mr. Justice Reed in Ruhlin vy. 
New York Life Ins. Co., 304 U. S. 
202, 209, where he said: 

The parties and the federal courts 
must now search for and apply the 
entire body of substantive law gov- 
erning an identical action in the state 
courts. Hitherto, even in what were 
termed matters of “general” law, 
counsel had to investigate the enact- 
ments of the state legislature. Now 
they must merely broaden their in- 
quiry to include the decisions of the 
state courts, just as they would in a 
case tried in the state court, and just 
as they have always done in actions 
brought in the federal courts involv- 
ing what were known as matters of 
“local” Jaw. 

That the duty of the federal court 
in diversity cases to follow state de- 
cisions on substantive law was the 
same as that of state courts was stated 
by Mr. Justice Frankfurter in Guar 
anty Trust Co. v. York, 326 U.S. 99, 
108, as follows: 

Here we are dealing with a right 
to recover derived not from the 
United States but from one of the 
states. When, because the plaintiff 
happens to be a non-resident, such 
a right is enforceable in a federal as 
well as in a state court, the forms 
and mode of enforcing the right may 
at times, naturally enough, vary be- 
cause the two judicial systems are 
not identic. But since a federal court 
adjudicating a state-created right sole- 
ly because of the diversity of citizen 
ship of the parties is for that purpose, 
in effect, only another court of the 
state, it cannot afford recovery if 
the right to recover is made unavail- 
able by the state nor can it substan- 
tially affect the enforcement of the 
right as given by the state. 


Federal Courts Bound Only 

to the Extent of State Courts 

The converse of the rule stated is 
true, viz., that the federal court is 
not bound to follow a state decision 
which state courts are not bound to 
follow. This was expressly held at 
the last term by a unanimous court 
in King v. Order of United Commer- 
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cial Travelers, 68 §, Ct. 488. In that 
case the question involved was 
whether the United States Circuit 
Court of Appeals was bound to fol- 
low the decision of a South Carolina 
state trial court as to the coverage of 
an insurance policy. The Circuit 
Court of Appeals thought that the 
risk was clearly not covered by the 
policy and this had been the holding 
in two other circuits. The federal 
District Court had held that the risk 
was covered, although there was no 
ruling by any South Carolina state 
court to that effect. While the appeal 
was pending in the Circuit Court of 
Appeals, a state trial court, in an- 
other case, construed a similar policy 
as covering the risk, and the argu- 
ment was made that the Circuit 
Court of Appeals had to follow this 
decision. The absurdity of the argu- 
ment was demonstrated by the fact 
that a short while after the decision 
of the Circuit Court of Appeals an- 
other state trial court decided a sim- 
ilar case in the opposite way. The 
Supreme Court referred to the later 
decision as an illustration of the 
peril of treating a trial court deci- 
sion as determinative of state law 
but did not hold this a determina- 
tive factor in the decision. The basis 
of its ruling was that the trial court 
decision was not one of the rules of 
decision commonly accepted and 
acted upon by the Bar and the in- 
ferior courts. The court said: “It 
would be incongruous indeed to 
hold the federal court bound by a 
decision which would not be bind 
ing on any state court.” 

This decision is manifestly correct, 
not only from the viewpoint of pol- 
icy but also from that of legal theory. 
While it is the duty of all courts to 
administer the law and any decision 
may therefore be said to constitute 
some evidence of what the law of the 
state is, the doctrine of stare decisis 
is ordinarily applied only with re- 
spect to decisions of appellate courts. 
The primary function of trial courts 
is not to declare the law but to ap- 
ply it; the primary function of ap- 
pellate courts is to declare it. Trial 
courts exist to administer justice be- 
tween litigants, appellate courts to 


preserve uniformity in the law as ad- 
ministered throughout the jurisdic- 
tion. A decision of the trial court 
means nothing more than that the 
trial judge thinks the law to be as 
he has declared no other 
judge is bound to follow his deci- 
sion. A decision of an appellate court 
means that the law as declared by it 
is settled and declared for the terri- 
tory for which it has jurisdiction and 
must be followed by all courts within 
that territory until overruled or re- 
versed. This applies to decisions of 
intermediate appellate courts as well 
as to the highest appellate courts of 
a state; it is accordingly held that 
federal courts like state courts must 
follow the dg¢cisions of intermediate 
appellate courts.2 Only where from 
other available data the federal court 
can properly determine that the high- 
est court of the state would decide 
otherwise, can it ignore the decision 
of an intermediate appellate court of 
a state. No such considerations apply 
to decisions of trial courts, however, 
except in cases where, as in the case 
of the New Jersey Chancery Court, 
decisions of a trial court are given 
the same binding effect in settling 
the law as are decisions of an inter- 


it, and 


mediate appellate court.* 


Archaic State Decisions 
Not Binding 
A more difficult question arises with 
respect to cases involving questions 
covered by archaic decisions which 
have never been reversed but which 
it is perfectly clear that the highest 
court of the state would no longer 
follow. The rule applicable here is 
the rule that a court of the state 
should follow in like situation. The 
federal court would be justified in 
ignoring the archaic decision only if 
convinced by other persuasive data, 
such as decisions in other but closely 
related branches of the law, that the 
decision is no longer in accord with 
the law of the state as declared by its 
highest court. In other words, the 
federal courts are bound by the deci- 
(Continued on page 83) 





2. West v. A. T. & T. Co., 311 U. S. 223, 237. 

3. Fidelity Union Trust Co. v. Field, 311 U. S. 
169; King v. Order of United Commercial Travelers, 
68 S. Ct. 488. 
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Jefferson Wins over Hamilton: 


Historical Explanation of Constitutional Changes 


by Benjamin Wham : of the Illinois Bar (Chicago) 


® A reading of the memorable series of articles by Ben W. Palmer dealing with the 


Supreme Court of the United States has prompted Mr. Wham to delineate a 


historical presentation of four major battles in which the Court or members of it have 


been involved in struggles with the Congress or the President. Against this background, 


one is better able to appraise the current status of the Court. 





® An invitation has been extended 
to the members of the American Bar 
Association to comment on constitu- 
tional changes, following the bril- 
liant articles of Ben W. Palmer, who 
has performed an invaluable service 
in calling attention to the reversals 
and dissents of the United States Su- 
preme Court. 

The purpose of this comment is to 
advance a historical explanation of 
constitutional changes by reviewing 
the disagreements among the Court, 
Congress and Presidents and Jus- 
tices as to the function of the Court 
and conflicting philosophies of gov- 
ernment. 

By doing so we find that the Court 
has been in the center of four major 
battles with Congress and Presidents 
which stemmed from the same issues 
over which Hamilton and Jefferson 
fought. 


Background of First Battle 

Found in First Administrations 

The immediate causes of the first 
battle can be found in the adminis- 
trations of Washington and John 
Adams. Washington deemed it his 
duty to appoint only Federalists to 
the Court. Adams held the same view. 


Jefferson’s Republicans charged that 
in this period the federal judiciary 
became a political organ of the Fed- 
eralist Party. 

In 1800 a combination .of Western 
farmers, Southern planters and the 
poorer classes of the North and East 
swept Jefferson’s Republican Party 
into office. (This was not the Repub- 
lican Party of Lincoln.) One of Presi- 
dent Adams’ last acts was to appoint 
John Marshall as Chief Justice. Mar- 
shall was an ardent Federalist and 
adhered to Hamilton’s view that the 
Supreme Court is the voice of the 
people and the true guardian of the 
Constitution, and that freedom of 
enterprise and property rights are as 
important as civil rights. His oppo- 
nent, Jefferson, accented civil rights 
and believed that constitutions 
should not stand in the way of stat- 
utes seeking a more equitable dis- 
tribution of property." 


Marshall Escapes a Dilemma 
in Marbury v. Madison 
The battle began immediately in 
Marbury v. Madison.? 

Before the case could be reached, 
the Republican Congress repealed 
the Judiciary Act of 1801 which had 


-Republican 


been passed by the Federalist lame 
duck Congress and which, among 
other things, reduced the Court from 
six to five. To prevent the Court 
from declaring the repealing act 
unconstitutional, it suspended the 
Court for the year 1802. 

When the Court reconvened in 
1803, it faced a dilemma in Marbury 
v. Madison: if it issued the writ or- 
dering Madison, the Secretary of 
State, to deliver to Marbury his com- 
mission as justice of the peace which 
had been signed by Adams as one of 
his last acts as President, it would al- 
most certainly be ignored; but if it 
acknowledged its inability to compel 
the administration to obey an order 
of the Court, its prestige would suf- 
fer. The dilemma seemed inescapable 
except to Marshall. He conceived 
the plan of castigating the acts of 
Jefferson and Madison in 9000 well- 
chosen words, then escaping a show- 
down by declaring unconstitutional 
Section 13 of the Judiciary Act of 
1789, under which the writ was 
sought. 

Retaliatory threats of impeach- 
ment and limitation of the jurisdic- 
tion of the Court were made by 
Congressmen. ‘These 
threats had their effect, as the ma- 
jority of the Court held with the 





1. Bates, Story of the Supreme Court (1936), 
page 86; Wright, Growth of Our Constitutional 
Law (1942), pages 24, 34. 


2. (1803) 1 Cranch 137. 
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Benjamin Wham is Chairman of the 
Section of Corporation, Banking and Mer- 
cantile Law and has written several times 
for the Journal. He practices in Chicago, 
has been a member of our Association 
since 1922, and was awarded the Ross 
Essay prize in 1935. 


administration in Stuart v. Laird, 
which upheld the repeal of the Ju- 
diciary Act of 1801. 

Irritated beyond measure by: the 
success of the Republicans in Stuart 
v. Laird, Justice Chase, who was ap- 
proaching senility, took occasion in 
a charge to the grand jury in Balti- 
more to burst out in an intemperate 
harangue on the evils of democracy 
in general and the Republican Party 
in particular. Impeachment proceed- 
ings were commenced against him, 
but, fortunately for the Court, he 
was acquitted. 

Jefferson Appoints Some Justices 

and Bitter Feelings Subside 

The controversy between the Court 
and Jefferson lessened when Jeffer- 
son had an opportunity to appoint 
several justices. But the results, op- 
timistically expected, were not forth- 
coming. The members of the Court 
had taken to living and dining to- 
gether in the same boarding house 
and more and more came to be a 
kind of club, the most exclusive in 
the world, where the jovial justices 
would discuss their cases while sip- 
ping their Madeira—the best brand 
was labeled “The Supreme Court”. 
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In such surroundings, the most hard- 
ened Republicans succumbed to the 
genial charm of Marshall. 

During Marshall's thirty-four years, 
the practice was generally followed 
of allowing one justice to write the 
opinion for the court without dis- 
sent. This caused Jefferson to ex- 
claim: “An opinion is huddled up in 
conciave, perhaps by a majority of 
one, delivered as if unanimous, and 
with the silent acquiescence of lazy 
and timid associates, by a crafty chief 
judge.’ 

Popular Control of the Court 

Is Advocated 

During 1820-1857, the limitations 
placed by the Court upon states 
caused various attempts to be made 
by statute and constitutional amend- 
ment to bring the Court under pop- 
ular control and to restrict its au- 
thority. 

Finally the resurgence of the battle 
cry of states’ rights and civil rights 
swept Andrew Jackson into the presi- 
dency in 1828. But Jackson, a great 
military hero and man of action, was 
forced to chafe while Marshall se- 
renely presided over the Court until 
his death in 1835. Jackson then ap- 
pointed Roger B. Taney as Chief 
Justice. By the end of his presidency 
a majority of the Court was com- 
posed of Jackson’s appointees. In 
1807 the number had been increased 
to seven and in 1837 it was increased 
to nine. 

In 1832, in writing Jackson’s veto 
of the bank bill, Secretary of the 
Treasury Taney expressed the fol- 
lowing opinion toward the Court: 
“The opinion of the judges has no 
more authority over Congress than 
the opinion of Congress has over the 
judges and on that point the Presi- 


5 


dent is independent of both’’.® 


The Second Battle Poses 

Lincoln Against Taney 

The Taney Court was precipitated 
into the conflict over slavery by the 
Dred Scott case. It easily agreed to 
affirm the lower court holding that 
by Missouri-law Scott was a slave al- 
though he had spent four years in 
free states. However, since the presi- 
dential election would occur in the 





fall it was agreed to withhold the 
decision. 

The election of Buchanan, a South- 
ern sympathizer, emboldened the 
Southern members of the Court to 
think that the time had come to set- 
tle the Missouri Compromise as well 
as Dred Scott. Accordingly, a rehear- 
ing was asked and a majority of the 
justices agreed that the judgment ol 
the lower court should be reversed, 
instead of affirmed, for lack of juris- 
diction, by holding unconstitutional 
the Missouri Compromise, from 
which Scott’s claim of citizenship 
derived. 

In order to obtain the concur- 
rence of a Northern judge lest the 
decision appear sectional, as it really 
was, Justice Catron asked President- 
elect Buchanan to use his influence 
with Justice Grier. The influence 
was used successfully and the Mis- 
souri Compromise was held uncon- 
stitutional. 

In the opinion, Taney was equal 
to the emergency just as Marshall 
had been in Marbury v. Madison. 
Taney now agreed with Marshall 
that the Court could and should 
hold acts of Congress unconstitu- 
tional. However, Taney favored 
more than one opinion and invited 
dissents. In the Dred Scott case there 
were seven opinions.® 

The decision created throughout 
the country a tempest the like of 
which had never before been seen 
among the President, Congress and 
the Court, and the charge of collu- 
sion was reiterated again and again 
by Lincoln in his debates with Doug- 
las. Lincoln took the stand that the 
decision, however bad, must be ac- 
cepted until reversed, but there was 
nothing to prevent Congress from 
doing the reversing. 


Civil War Battles of 
the Court and President 


The decision ended the Court’s in- 
fluence in the Northern states and 
in 1860 Lincoln was elected Presi- 
dent. Again we find a determined 
and adroit President confronted with 





3. (1803) 1 Cranch 299. 

4. Jefferson and Richie, December 25, 1820, 
Works (Ford), Vol. XII, page 176. 

5. Bates, op. cit., page 143. 

6. Scott v. Sandford, (1857) 19% Howard 393. 
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an equally determined and adroit 
Chief Justice. 

Shortly after the beginning of the 
Civil War, we find one Merryman 
accused of secretly raising rebel 
forces, imprisoned and awaiting mil- 
itary trial. He applied to ‘Taney for 
a writ of habeas corpus. Lincoln had 
already suspended this writ under 
his “war-time powers” as command- 
er in chief of the Army. However, 
Taney issued the writ and when the 
general who had custody of Merry- 
man ignored it, Taney gave an order 
for the general’s arrest for contempt 
of court. This order was likewise 
disregarded. 

Nevertheless, Taney wrote out his 
“decision”? and sent it to the Presi- 
dent. He held that Congress alone 
had the legal right to suspend the 
writ of habeas corpus. Not daunted 
and no doubt with tongue in cheek, 
Lincoln submitted the problem to his 
Attorney General who gave a formal 
opinion sustaining Lincoln's stand. 
In view of the national emergency 
Lincoln was allowed to exercise most 
of the powers of a military dictator. 

In 1863 the Court was increased to 
ten to give Lincoln an assured ma- 
jority. 

Upon Taney’s death in 1864 there 
were many candidates for the posi- 
tion of Chief Justice. Lincoln fa- 
vored Salmon P. Chase, Secretary of 
the Treasury, yet he hesitated. He 
told a friend: “We cannot ask a man 
what he will do, and if we should, 
and he should answer us, we should 
despise him for it. Therefore, we 
must take a man whose opinions are 
known. But there is one very strong 
reason against his appointment. He 
is a candidate for the Presidency and 
if he does not give up that idea, it 
will be very bad for him and very 
bad for me.”§ 

Apparently the idea was given up, 
for Chase was appointed in Decem- 
ber of that year. He was soon joined 
in battle with Congress. 


The Third Battle Pits 
Chase Against Congress 


One Milligan was tried by a military 
commission for conspiracy against 
the government and sentenced to be 


hanged. He applied to the Court for 
a writ of habeas corpus. The case 
was similar to a previous case in 
which the Court declared it had no 
power to issue such a writ to a mili- 
tary commission, but the situation 
was different: in 1866 Lincoln was 
dead and the war was over. ‘The 
Court unanimously decided in Milli- 
gan’s favor, declaring the military 
tribunals of Lincoln to be unconsti- 
tutional as having been erected by 
the exective in areas where the civil 
courts were still open.® 

The answer of Congress was quick 
and decisive. It passed a law reduc- 
ing the size of the Court to seven as 
soon as the number of justices was 
reduced to that number by death or 
resignations. This was done because 
the Milligan case was merely a pre- 
liminary skirmish before the great 
battle that was expected between 
Congress and the Court over the con- 
stitutionality of the Reconstruction 
Acts. These laws, establishing mili- 
tary rule over the South, had been 
vetoed as unconstitutional by Presi- 
dent Johnson and enacted over his 
veto. 

The Court refused to come to the 
assistance of the hard-pressed Presi- 
dent and at the cost of its own con- 
sistency declined combat with Con- 
gress in a number of cases. Finally, 
in Ex parte McCardle the Court as- 
sumed jurisdiction. 

Confronted with this emergency, 
the radical Republicans in control of 
Congress, under the leadership of 
that evil genius, Thaddeus Stevens, 
rushed through a bill repéaling the 
appellate jurisdiction of the Court 
and prohibiting it from proceeding 
on any appeals already before it. The 
arguments in the McCardle case had 
been finished while the bill was still 
pending, and the Court could have 
rendered its decision before Congress 
acted. It did not choose to do so, 
however. Instead, it waited until the 
bill was passed and until the next 
term of court, then a unanimous de- 
cision was delivered by Chief Justice 
Chase stating that the Court no 
longer had jurisdiction.’ 

The matter was taken care of by 
the Thirteenth, Fourteenth and Fif- 
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teenth Amendments to the Consti- 
tution. 


The Court Changes Its Decision 

on the Legal Tender Acts 

The interest of the country turned 
to economic problems. With the de- 
preciation of paper money issued 
under the Legal Tender Acts, these 
Acts came to be more and more vio- 
lently attacked by the banks, the 
holders of mortgages and the cred- 
itor class in general. On the other 
side was the whole debtor class, in- 
cluding the powerful group of ex- 
panding railroads constructed on 
borrowed money. 

The constitutionality of the acts 
came before the Court in 1869 in the 
case of Hepburn vy. Griswold." In 
the first conference on the case the 
Court was divided four to four. An 
inconsistency in Justice Grier’s posi- 
tion being pointed out, Grier, 76- 
years-old and intellectually and phy- 
sically feeble, switched his vote. The 
next week all the other justices took 
the unprecedented action of sending 
a message to him “that it was their 
unanimous opinion that he ought to 
resign”. This he accordingly did and 
a decision adverse to the Acts was 
rendered. 

The same year Congress, having in 
Grant a President to its taste, in- 
creased the number of the Court to 
nine. Grant was able to appoint two 
new justices, both connected with 
the railroad interests. The matter 
soon came up again ‘and in May 
1871, by a five-to-four vote, the Court 
reversed Hepburn v. Griswold and 
held the Legal Tender Acts consti- 
tutional.!? 


Background of Fourth Battle 

Is Outlined 

The fourth battle was caused in part 

by our industrial revolution. Large 

aggregations of capital and labor and 

mass production brought new eco- 

nomic, social and legal problems. 
One of the sources of disagree- 

ment was the construction of the due 





Ex parte Merryman, Fed. Cases No. 9487. 
. Bates, op. cit., page 172. 
. Ex parte Milligan, (1866) 4 Wallace 2. 
10. Ex parte McCardle, (1867) 6 Wallace 318. 
11. Hepburn v. Griswold, (1869) 8 Wallace 603. 
12. Knox v. Lee, (1871) 12 Wallace 457. 
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process ciause of the Fourteenth 
Amendment. The original intent of 
this clause was to protect civil rights: 
it was assumed to apply only to pro- 
cedure, that is, to insure a fair trial. 
However, it was later charged that 
this clause was placed there by cer- 
tain Congressmen without any reve- 
lation of its double meaning. In due 
time the important use of the clause 
came to be the protection of prop- 
erty rights, particularly after the 
Court held corporations! to be per- 
sons entitled to its protection. 

The high point of this construc- 
tion was reached in 1897 when the 
Court held a state law regulating in- 
surance companies was in violation 
of the due process clause.'* This was 
almost a complete reversal of Munn 
v. Illinois,» which had held twenty- 
one years earlier that the state could 
regulate callings “affected with a 
public interest”. Justice Field, who 
had delivered the dissenting opinion 
in the Munn case, had now reached 
a condition of senility and the rest 
of the Court requested his resigna- 
tion. His retirement caused some re- 
treat from the extreme application 
of the doctrine of latssez faire. 

Another battle ground was that of 
monopolies. A by-play in this strug- 
gle involved Justice Holmes. Presi- 
dent Theodore Roosevelt had di- 
rected the Attorney General to sue 
for the dissolution of the Northern 
Securities Company organized by J. 
P. Morgan and James J. Hill to con- 
solidate the Northern Pacific, the 
Great Northern and the Chicago, 
Burlington and Quincy. The suit 
initiated the President’s new trust- 
busting policy against the ‘“‘malefac- 
tors of great wealth”. 

There was a vacancy on the Court 
and the President, sniffing battle, 
looked around for a justice who 
would be on his side. He confided to 
Senator Lodge that Oliver Wendell 
Holmes seemed to be on the side 
of labor and therefore presumably 
against capital. While, like Lincoln, 
he did not think it proper to ask 
Holmes directly concerning his opin- 
ions on pending litigation, Roose- 
velt, a robust Republican President, 
thought a justice was not fitted un- 
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less he was a party man and cooper- 
ated with his fellow statesmen like 
Marshall—not like Taney who was 
‘a curse to our national life because 
he belonged to the wrong party and 
faithfully carried out its criminal 
and foolish views’’.1® 


While not completely satisfied, 
Roosevelt appointed Holmes. A year 
later, when the Northern Securities'™ 
case was decided in favor of the gov- 
ernment, Holmes dissented. 

Another controversy was over 
broad versus strict construction of 
the Constitution, with the Court 
generally adopting a strict construc- 
tion. Progressively it nullified both 
federal and state laws with equal 
nonchalance when they endeavored 
to control or regulate private indus- 
try. Laws involving labor, child labor, 
minimum wages and civil rights, 
among others were nullified, with 
Justice Holmes writing his dissents. 

In 1932 fustice Brandeis gave his 
prophetic warning: ‘“To stay experi- 
mentation in things social and eco- 
nomic is a grave responsibility.” 18 


Roosevelt Meets the Court 
in the Fourth Battle 


Aided by a depression of unparalleled 
depth and intensity, a combination 
of the West and South with the debt- 
or classes everywhere, swept Franklin 
D. Roosevelt into office in 1932. 

The Roosevelt administration at- 
tempted to meet the “crisis” by emer- 
gency legislation which involved “the 
right to experiment”. These laws 
met with the momentary approval 
even of many industrial leaders. No 
doubt this fact encouraged the Court 
to uphold the Minnesota mortgage 
moratorium statute, the New York 
state law fixing the price of milk 
and the law abrogating contracts 
calling for payment in gold. 

In the spring of 1935, there was 
no doubt that business recovery was 
on its way, and the general public, 
particularly business, was becoming 
tired of experimentation and regu- 
lation. Even members of the New 
Deal were alarmed over the unwieldy 
National Recovery Act, with its many 
codes and rules and regulations, and 
there was unquestionably some se- 


cret rejoicing among them when the 
Court declared the act unconstitu- 
tional. 

The Court in rapid succession nul- 
lified the Farm Mortgage Act, the 
Agricultural Adjustment Act, the 
Guffey Coal Act and the New York 
minimum wage law. 


Roosevelt Proposes His 
“‘Court-Packing” Plan 

In the 1936 election Roosevelt car- 
ried every state, except Maine and 
Vermont, and he looked upon this as 
an endorsement of his policies. He 
felt that they could only be carried 
out by a change in the attitude of the 
Court and made it clear that he was 
not going to temporize further. On 
February 5, 1937, his plan was in- 
troduced for changing the federal 
judiciary, commonly known as “the 
Court-packing bill”. It provided lib- 
eral retirement pensions and author- 
ized the President to appoint a new 
justice where the incumbent failed 
to retire at the age of seventy. This 
would have made possible the ap- 
pointment at once of six additional 
justices unless the six justices over 
seventy should retire. 

For five and one-half months the 
bill was debated in the press, over 
the radio, in innumerable local gath- 
erings and in Congress. It was finally 
defeated by a vote of 70 to 20 in the 
Senate. One factor which made this 
possible was the retirement of Van 
Devanter. ‘The most influential factor 
was the “switch in time which saved 
nine”, the Court’s almost immediate 
change of decisions in order to avert 
the threat to its independence, ac- 
cording to Professor Corwin.!® 

The great change came on April 
12 when the Court handed down five 
decisions sustaining the National La- 
bor Relations Act, going far beyond 
previous cases in expanding the scope 

(Continued on page 86) 
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, e Reign of Law: 
W E i blish 
3 estern Europe Strives To Re-Establish It 
d 
1S 
e 
d . 
‘ by Lord Macmillan + of the House of Lords 
1s 
n 
» ® Rebuilding from the wreckage of war is more a spiritual than a physical problem, [forces has : progressively devised 
s When the war that has stifled law has passed, the resurrection of right and justice nraarerPante: senennnes eo Peceseng 
e tre : : iP his needs of production and trans- 
as embodied in the law becomes of primary importance. Here the distinguished 
)- : . ; port, so he has constantly sought to 
Lord Macmillan outlines the proportions and tasks of that reconstruction. as ; : 
“. devise rules designed to enable hu- 
N ; : : - ‘ . man society to run smoothly. If he 
=" The physical destruction wrought There is one cardinal cause of this ; a a 
d ‘ : has been less successful in the latter 
by war throughout the countries of universal malaise. We have had good : : 
s . ; : : ,. Sphere than in the former that is be- 
Europe is only too apparent, but the _ reason to realize the truth of Cicero’s . 
- : , ; cause human problems by their very 
moral and social chaos which hasen- adage that amidst the clash of arms ae . 
l . ; . . nature can never attain the precise 
sued, though less obvious to the eye, the laws are silent. The still, small ; : wee 
r : : : : solutions of the physical scientist. 
is even more extensive and grievous. voice of the law is quelled while men Vee ed for di 
. . ‘ : ; et it is no reason for discourage- 
We know how to repair damaged _ kill and destroy in defiance of its 
e f “nag ; ; , ment. 
. houses and factories; it is only a_ dictates. What we have to do is to ; 
matter of obtaining and employing restore the .reign of law, to reseat We ae ae so much concerned 
é the requisite labor and materials. justice on her throne, to cause right with the specific laws of the various 
4 But the repair of the damaged struc- once more to prevail over wrong. The countries of Europe. These inevit- 
: ture of civilization is a much more _ process of re-establishing the rule of ably vary according to many factors 
subtle and difficult business. We can law once it has been shattered is slow of saa charac ter and climate. It is 
master the tasks of material recon- and difficult; it is so much easier to the Spirit of law rather than Its _ 
struction, but the task of spiritual destroy than to rebuild. But until the ticular manifestations that is all-im- 
; reconstruction presents problems of world once more becomes law-abid-  neeel he pects of the law re- 
infinite complexity. Yet on their ing it cannot hope to regain peace sides in its conformity with the con- 
right solution depends the future of and happiness. science of humanity. Of late there 
j humanity has been a revived interest in the 
ms . ea? ~! ; . ? doctrine of the law of nature, that is, 
| There is nothing which causes  Reinstating the Reign of Law nagiresnigacioese € seh 
more distress in human society than Is a Delicate and Awesome Task i GSS. POMS Gt Tee 
| disorder. Everyone instinctively ¢~ which are of universal application, 
| craves a method of life which permits \What do we mean by the reign of because they are implanted in every 
him to go about his affairs with free- law? It is much more than a matter mans conscience. Even those who 
| dom and security and to plan his days of legislation and law courts, impor- S!1 Most against this law of nature 
without fear of sudden and unex- tant as these are. It involves above are aware of it while by their con- 
pected disturbance. The comfort of all things the recognition of order in duct they defy it. It is by the degree 
a confident outlook on the future is human affairs. When we think of all 0 which they conform to this funda- 
what everyone desires: without it no the conflicting interests and rivalries, mental criterion that all legal sys- 
one can put forth his best powers. It alike of individuals and of nations, ‘ms must ultimately be judged. 
is the absence of this sense of security it would seem almost impossible to Let us see what are the characteris- 
: and certainty which is the present- reconcile them and eliminate the fric- ties which the law must possess if it is 
day curse of humanity. How can we _ tion inevitable in their relations. But to command our obedience and re- 
regain it? just as man by his mastery of physical spect. On the formal side it must not 
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The Reign of Law 


be arbitrary. It must be certain and 
impartial in its operation. Rulers and 
ruled must alike be subject to it. The 
ruthless despotisms which have af 
flicted large parts of Europe in recent 
times and under which the citizen 
could never know from moment to 
moment what might happen to him 
are the very negation of law. Instead 
of maintaining the rights of the citi- 
ven, the courts and the judges be- 
came prostituted in a servile sub 
servience to tyranny. 

' But it is not enough for the law to 
be certain and free from arbitrari- 
ness in its administration. It must 
also be such as in substance to satisfy 
the citizen’s innate sense of justice, 
and its observance must be calculated 
to promote the welfare of all. No 
laws which fail in these respects will 
be loyally obeyed. Coercion may 
compel obedience, but where laws do 
not command the assent of the peo- 
ple every means of evasion will be 
sought and the whole fabric of the 
law will be brought into contempt; a 
smouldering resistance will be en- 
gendered which sooner or later will 
burst into flame. 


The Will of the People Must 
Embody Itself in Law 


These wide generalities will com 
mend themselves to all right-thinking 
men and women. But how is effect 
to be given to them in a world too 
prone to flout them? There are coun- 
tries in which the mere expression of 
such views would be attended with 
peril. History teaches one consola- 
tory lesson. In the end right prevails. 
The great bulk of the people in every 
land ask nothing better than that 
they should be allowed to pursue 
their daily lives free from molesta- 
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tion. Wars are the work of the jeal- 
ousies and ambitions of a few. The 
few pass away, but the many remain. 
Ihe best hope lies in the rebirth 
among the people of a steady and en- 
lightened public opinion which re- 
fuses to be misled by inflammatory 
and false agitation. The cumulative 
effect of such an attitude throughout 
the land tells in the end, though the 
process may be slow. 

The only way which man has con- 
trived for bringing about the reign of 
law is through institutions designed 
to ensure that the will of the people 
shall embody itself in their laws. 
This is the true principle of demo- 
cracy, of government not imposed 
but self-chosen, the product of reason 
not of force. Not all systems which 
call themselves democracies are en- 
True democ- 
racy is that system which in the 


titled to that name. 


words of De Tocqueville “may be 
reconciled with respect for property, 
with deference for rights, with safety 
to freedom, with reverence to reli- 
gion’. Past failures must not be al- 
lowed to discourage us in our pur- 
suit of this ideal. In an imperfect 
world perfection cannot be attained, 
but the only effort worthwhile is 


the effort to attain it. 


Western Europe Must Maintain 

Its Conceptions of Law 

Che peoples of Western Europe have 
for centuries lived under the two 
great systems of the common law and 
the law of Rome which embody the 
highest achievements in the ordering 
of human life which the world has 
known and under which modern 
civilization has evolved. Now that 
they are threatened with the invasion 
of an alien conception of society, 


British Information Services 


Lord Macmillan has been a Lord of 
Appeal since 1947. He was a Lord of 
Appeal in Ordinary from 1930-39 and 
again from 1941-47. A Scotsman, he had 
a distinguished academic career before 
becoming an advocate of the Scottish 
Bar, and later he held a number of legal 
posts in Scotland, including that of Lord 
Advocate in 1924. He has served on a 
number of important legal and voluntary 
committees and was Minister of Informa- 
tion in 1939-40. He has been an honorary 
member of the American Bar Association 
since 1924. 


utterly destructive of all that they 
most cherish, they would do well to 
remember the admonition of the 
Greck philosopher who bade the peo- 
ple defend their laws as they would 
the walls of their citadel. ‘“Westward 
look, the land is bright”, quoted Mr. 
Churchill in the dark days of the 
war, from a_ well-known English 
poem. Let us see to it that this light 
is not dimmed. 
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Reform of Courts Martial: 





A Reply to Colonel Archibald King 


by George A. Spiegelberg + of the New York Bar (New York City) 


® The problems involved in our Association's work to improve military justice were 


brought to the fore again in the letter of Colonel Archibald King that appeared in the 


“Views of Our Readers'’ department of the December, 1948, Journal. The Chairman 


of our Association's Special Committee on Military Justice answers. 





® In its December issue [page 1142], 
the JOURNAL published a letter from 
Colonel Archibald King criticizing 
and deploring the following state- 
ment contained in an editorial deal- 
ing with court-martial reform, which 
appeared in the August number 
[page 702] of the JouRNAL: 

It seems doubtful whether much 
can be expected . . . unless the em- 
phatic opinion of the Bar and _ the 
public is continuously manifested in 
support of the basic American prin- 
ciple that with respect to an accused 
person, even if he is in uniform, the 
same official should not be empowered 
to accuse, to draft and direct the 
charges, to select the prosecutor and 
defense counsel, to choose the mem- 
bers of the court, to review and alter 
the decision and to change any sen- 
tence imposed. 


It seems appropriate for me, as 
Chairman of this Association's Com- 
mittee on Military Justice, to point 
out that Colonel King is entirely un- 
justified in protesting against the edi- 
torial as inaccurate and unjust. 

In fairness to Colonel King, it is 
necessary to say that his objection to 
the statement in the editorial that 
the convening authority cannot 
be the 
proceedings, is at least technically 


accuser in court-martial 


correct. I use the word “‘technically” 
advisedly because the fact is that 
when the convening authority de- 
sires to make an example of an of- 
ficer or an enlisted man, the practice 
is for him to direct an officer in his 
command to prefer the charges. The 
result in such instances is that the 
convening authority, although in re- 
ality the accuser, retains the power 
to appoint the court because he is 
not the accuser on the record. 

The second point made by Colonel 
King is that the editorial is inac- 
curate in that it states that the con- 
vening authority drafts and directs 
the charges, selects the prosecutor 
and defense counsel and chooses the 
members of the court. Colonel King 
says that the convening authority, 
who is usually a general or a colonel, 
does not personally perform these 
acts but that they are done by his 
subordinates. What difference does 
it make who performs the ministerial 
act, so long as the commander, the 
convening authority, directs it? In a 
case in which the convening au- 
thority desires to control the court- 
martial proceedings, he has it in his 
power, precisely as the editorial 
states, to direct the bringing of 
charges, to dictate the specific charges 





and specifications to be laid against 
the man, and to hand-pick the court, 
the prosecutor and the defense coun- 
sel. 


Colonel King also points out that 
the accused need not accept the de- 
fense counsel appointed by the con- 
vening authority, but “may instead 
ask any officer, who can be spared for 
that duty, to be his counsel, or may 


employ a civilian attorney”. Let us 
examine that statement. Assuming 
that the trial takes place where com- 
petent civilian counsel is available— 
which is not the case in most combat 
areas—and that he is financially able 
to retain such counsel, why should it 
be necessary for him to employ a 
civilian attorney? What possible jus- 
tification is there for opposing the 
recommendations of numerous bai 
association committees that qualified 
military defense counsel, free of com- 
mand influence, be appointed by an 
independent Judge Advocate Gen- 
eral’s Department? 

But, says Colonel King, the ac- 
cused already has the right to be de- 
fended by any officer “who can be 
spared for that duty”. The difficulty 
lies in the quoted words, for the de- 
termination of whether an officer is 
“reasonably available” (A. W. 17), is 
made by the officer who is authorized 
to make the detail, and his decision 
is: subject to revision only by his im- 
mediate superior (MCM 1928, para- 
graph 45). An arbitrary ruling that 
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the officer requested by the accused 
was not available was a common ex- 
perience in World War II. 


Convening Authority's Power 
To Approve Sentences 


Colonel King points out that al- 
though it is true, as stated in the 
editorial, that the convening author- 
ity has the right to review and alter 
the decision of a court martial, and 
to change any sentence imposed, 
these powers cannot be so exercised 
as to reverse a finding of not guilty, 
or to increase the sentence of the 
court. From this fact he concludes 
that “the powers of the commanding 
general over the findings and sen- 
tence of a court martial may be exer- 
cised only in favor of the accused, 
never against him”, 

Colonel King’s conclusion does 
not logically follow his premise. 
Where a commanding general ap- 
proves a finding of guilty that rests 
upon insufficient evidence, or upon 
evidence which was improperly ad- 
mitted, such as a confession obtained 
by duress, he has exercised his power 
to review “against the accused”. And 
where sentences ranging from twenty 
to fifty years have been imposed by 
a court martial—sentences which were 
not unusual in the history of courts 
martial in World War II—and 
these sentences, although clearly ex- 
cessive, are approved and ordered 
executed by the commanding gen- 
eral, his power to review has again 
been exercised “‘against the accused”. 
There is reason for preserving to 
command the power to mitigate or 
remit a sentence but the power of 
judicial review must be exercised by 
an independent, _ legally 
corps if it is to be effective. 

Colonel King summarizes his posi- 
tion by saying: “A man does not lose 
all sense of justice and become a 
tyrant intent upon impressing other 
members of the same organization 
merely because he puts on a uniform 
coat with metal gadgets on the shoul- 
der, nor does the'law permit it even 
if he was so disposed.” In the great 
majority of cases, Colonel King is 
undoubtedly correct, but this is small 
comfort to the significant number of 


trained 
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men who have suffered the abuses of 


a system which is singularly adapted 
to the unrestrained exercise of power 
by an individual so minded. The 
Vanderbilt Committee, nominated 
by this Association and appointed by 
Secretary of War Patterson as his 
“Advisory Committee on Military 
Justice”, after holding hearings 
throughout the country at which 
general officers, as well as officers of 
lower grade and enlisted men, testi- 
fied in great numbers, came to the 
following conclusion (Report of 
War Department Advisory Commit- 
tee on Military Justice, pages 61-7) : 
The Committee is convinced that in 
many instances the commanding of- 
ficer who selected the members of the 
courts made a deliberate attempt to 
influence their decisions. . . . Not in- 
frequently the members of the court 
were given to understand that in case 
of a conviction, they should impose 
the maximum sentence provided in 
the statute, so that the general, who 
had no power to increase a sentence, 
might fix it to suit his own ideas. 


How Some Court-Martial Action 
Has Fared in Federal Courts 


Limited as is the jurisdiction of the 
federal courts to review the determi- 
nation of courts martial, and infre- 
quently as it has been feasible for an 
accused to resort to the federal courts 
for relief, a number of instances of 
abuses of power by the convening 
authority, and of the maladministra- 
tion of military justice, have already 
appeared in the federal reports. Be- 
cause they exemplify the possibilities 
for the abuse of power inherent in 
any system of military justice which 
preserves command control, two cases 
should be cited. 

In Shapiro v. United States, 69 F, 
Supp. 205, the plaintiff was appoint- 
ed to defend before a court martial 
an American soldier of Mexican de- 
scent who was charged with assault 
with intent to commit rape. In order 
to demonstrate the mistake in iden- 
tification by the prosecuting wit- 
nesses, the plaintiff substituted for 
the accused at the court-martial trial, 
another American soldier of Mexi- 
descent. This substitute was 
identified by the prosecuting wit- 
nesses as the attacker and was con- 


can 


victed. The plaintiff thereupon in- 
formed the court of the deception 
that he had practiced, whereupon 
the real defendant was brought to 
trial, was also identified as the. at- 
tacker, and was convicted and sen- 
tenced. Several days later Lieutenant 
Shapiro, the plaintiff, was arrested. 
A day or two after, at 12:40 p.M., Sep- 
tember 3, 1943, he was served with 
charges of effecting a delay in the 
orderly progress of the general court 
martial. He was then notified that 
he would be tried at 2:00 p.m. on the 
same day, and was actually brought 
to trial at that time, at a place thirty- 
five to forty miles from the place 
where he had been served with the 
charges. Shortly after his arrest, plain- 
tiff requested the services of Cap- 
tain James J. Mayfield to represent 
him, but this officer was named, in 
the order preferring the charges, as 
the trial judge advocate—the prose- 
cutor. There being but one hour and 
twenty minutes in which to select 
counsel and prepare for trial, Lieu- 
tenant Shapiro thereupon selected 
two lieutenants, neither of whom 
was a lawyer. When the court martial 
convened, the plaintiff moved for a 
continuance of seven days on the 
ground that his counsel had not had 
sufficient time to prepare his defense. 
The motion was denied. He was con- 
victed at 5:30 that afternoon and was 
sentenced to be dismissed from the 
service. 

The district judge’s comment on 
this proceeding is instructive. He 
said (69 F. Supp. 207): 

A more flagrant case of military des 
potism would be hard to imagine. It 
was the verdict of a supposedly impar 
tial judicial tribunal; but it was evi- 
dently rendered in spite against a 
junior officer who had dared to demon- 
strate the fallibility of the judgment 
of his superior officers on the court— 
who had, indeed, made them look ri 
diculous. It was a case of almost com 
plete denial of plaintiff's constitu 
tional rights. It brings great discredit 
upon the administration of military 
justice. 


Another Court Comments 
on Military Justice 


Probably the most stinging com- 
ments to appear in any official rec- 
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ord, upon command influence as a 
denial of due process, are the re- 
marks of Circuit Judge Murrah in 
Beets v. Hunter, 75 F. Supp. 825, 826, 
where the convicted accused success- 
fully applied for a writ-of habeas 
corpus: 

When Captain Morgan called upon 
him [Beets, the accused petitioner], 
as the appointed defense counsel, 
Captain Morgan was informed that he 
[Beets] wished to have Lieutenant 
Fox represent him, whereupon Cap- 
tain Morgan left him and went back, 
leaving the impression at least that he 
would have Lieutenant Fox call him. 
Lieutenant Fox did not see this pe- 
titioner; instead, Captain Morgan re- 
turned and on the day before the trial 
was furnished a copy of the charges. 
He confesses on the witness stand that 
he was wholly incompetent to repre- 
sent him, and he also makes it plain, 
manifestly plain, too plain for mis- 
take, that he did so only on orders— 
acting under orders as a soldier. 

The trial of this ‘case in the eyes of 
both the prosecution and the defense 
was wholly obnoxious and repulsive 
to their fundamental sense of justice, 
and that is the test by which this 
Court should judge it. 

The Court has no difficulty in find- 
ing that the court which tried this 
man was saturated with tyranny; the 
compliance with the Articles of War 
and with military justice was an 
empty and farcical compliance only, 
and the Court so finds from the facts 
and so holds as a matter of law. 

He could not have received due 
process of law in a trial in a court be- 
fore men whose judgments did not be- 
long to them, who had not the will 
nor the power to pass freely upon the 
guilt or innocence of this petitioner's 
offense, the offense for which he was 
charged. It cannot stand the test of 
fundamental justice. It may have been 


prompted by the exigencies of war, 

but it can’t stand in the light of cold 

reason and justice as we love it and 
for which this petitioner was fighting 
when he was arrested. 

Other cases of like import could be 
cited, but the purpose of referring 
to the Shapiro and Beets cases is not 
to present them as characteristic of 
the administration of military jus- 
tice, but as examples of the abuses 
which are possible under a system in 
which command controls the judicial 
process. 


Courts Martial Are Courts, 
Although Review Is Limited 


The opponents of the divorcement 
of command from court-martial pro- 
ceedings seem to lose sight of the fact 
that a court martial organized under 
the laws of the United States is a true 
court—although a court of special 
and limited jurisdiction (Runkle v. 
U.S., 122 U.S. 543, 555). The various 
decisions of the Supreme Court which 
have held that the rulings and judg- 
ments of military tribunals are not 
subject to review by the federal 
courts except on the issues of juris- 
diction and due process (In re Yama- 
shita, 327 U.S. 1, 8; Grafton v. U.S., 
206 U. S. 333, 347; In re Vidal, 179 
U. S. 126, 127), drive home the fact 
that military tribunals are none the 
less courts, within the accepted 
meaning of that word, and are not 
merely arms of command. 

At a time when the strength of the 
armed services depends upon person- 
nel which is predominantly civilian 
by experience and in thought, it is 
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essential to the maintenance of mo- 
rale that military anc naval person- 
nel have faith in the system of justice 
to which they are subject. The au- 
thority of command must not be 
undermined by limiting in any way 
its power to enforce obedience and 
respect, but the determination of 
whether there has been a failure on 
the part of personnel to observe 
these duties toward command should 
be determined only in a fair and im- 
partial judicial proceeding. 

Colonel King concludes with the 
observation 

The editorial does a grave wrong 
to those commanding officers who, as 
well as the enlisted men under their 
command, have risked their lives in 
the service of their country ... and to 

the Army as a whole. . 

There is not the slightest justifica- 
tion for this conclusion and Colonel 
King, as this reply shows, has given 
none. It surely cannot be a “grave 
wrong” to commanding officers or 
enlisted men or to the Army as a 
whole to demonstrate that the pres- 
ent system of military justice permits 
grave abuse of justice. 

The power of command to influ- 
ence the court can only be justified 
if the use of the power is proper. 
Command never has and never will 
publicly proclaim its right to influ- 
ence the court since that is admit- 
tedly improper (A. W. 88). Only by 
withdrawing from command the 
power to influence the court can we 
be sure that it will not be exercised 
in the future as it has been in the 
past. 
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Universal Declaration of Human Rights: 


Text of Document Approved by Assembly in Paris 


® The General Assembly of the United Nations, in session in 
Paris on December 10, adopted and promulgated to all nations 
and their peoples a Universal Declaration of Human Rights 
which had been evolved from the earlier forms of such a 
Declaration that were published in our March, 1948, issue 
(page 202) and our October, 1948, issue (page 910). The 
document had undergone continual changes in the Commission 
on Human Rights and in Committee No. 3 (Social, Humani- 
tarian and Cultural) of the Assembly; and there was’‘a final 
change on the floor of the General Assembly, before the vote 
for adoption. 

The final text was not available to the lawyers and people 
of this country for examination and study, as the Canadian 
and American Bar Associations had asked, before the final 
action by the Assembly was taken. 

We publish here the full and final text of the Universal 
Declaration of Human Rights. It has not been offered as ‘‘a 
legal document”’ or as having legal effects, although its effects 
on the laws of many countries and the lives of their people 
will be considerable. By many persons in many lands the 


emphatic adoption of such a statement of declared objectives 
as to the rights of persons is being hailed as a great humani- 
tarian advance. By others the promulgation of the Universal 
Declaration is looked on with sincere doubts and reservations, 
especially in that the ‘‘enumerated’’ categories of ‘rights’ go 
far into fields of domestic social policy and legislation. No 
submission of the Declaration to the Senate or Congress of the 
United States for ratification or approval is anticipated. The 
American attitude stands on the votes cast for the document 
by the United States delegation in the Assembly. 

The United Nations, on the initiative of the government of 
the United States, will press vigorously in 1949 for the formu- 
lation and submission of a Covenant which would give con- 
tractural and treaty form to such ‘‘rights’’ as are stated in it; 
also, measures for impiementation, to “put teeth into the 
Covenant" and assure international powers and means of en- 
forcing it against states, groups and individuals. 

The text of the Universal Declaration, which is the back- 
ground for our Association's consideration of the Covenant, 
is as follows: 





Final Text of the Universal Declaration of Human Rights 


PREAMBLE 
Whereas, recognition of the inherent 
dignity and of the equal and inalienable 
rights of all members of the human 
family is the foundation of freedom, 
justice and peace in the world, 


Whereas, disregard and contempt for 
human rights have resulted in barbarous 
acts which have outraged the conscience 
of mankind, and the advent of a world 
in which human beings shall enjoy free- 
dom of speech and belief and freedom 
from fear and want has been proclaimed 
as the highest aspiration of the common 
people, 

Whereas, it is essential if man is not 
to be compelled to have recourse as a 
last resort to rebellion against tyranny 
and oppression that human rights should 
be protected by the rule of law, 
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Whereas, it is essential to promote the 
development of friendly relations be- 
tween nations, 


Whereas, the peoples of the United 
Nations have in the Charter reaffirmed 
their faith in fundamental human rights, 
in the dignity and worth of the human 
person and in the equal rights of men 
and women, and have determined to 
promote social progress and better stand- 
ards of life in larger freedom, 


Whereas, the member states have 
pledged themselves to achieve, in co- 
operation with the United Nations, the 
promotion of universal respect for and 
observance of human rights and funda- 
mental freedoms, 


Whereas, a common understanding of 
these rights and freedoms is of the great- 


est importance for the full realization ol 
this pledge, 


Now, therefore, 
‘THE GENERAL ASSEMBLY 


ProcLaAIMs this Universal Declaration 
of Human Rights as a common standard 
of achievement for all peoples and all 
nations, to the end that every individual 
and every organ of society, keeping this 
declaration constantly in mind, shall 
strive by teaching and education to pro- 
mote respect for these rights and free- 
doms and by progressive measures, na- 
tional and international, to secure their 
universal and effective recognition and 
observance, both among the peoples of 
member states themselves and among the 
peoples of territories under their juris- 
diction. 
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ARTICLE | 

All human beings are born free and 
equal, in dignity and rights. They are 
endowed with reason and conscience, 
and should act towards one another in 
a spirit of brotherhood. 

ARTICLE 2 

1. Everyone is entitled to alf the rights 
and freedoms set forth in this Declara- 
tion, without discrimination of any kind, 
such as race, color, sex, language, re- 
ligion, political or other opinion, na- 
tional or social origin, property, birth 
or other status. 

2. Furthermore no distinction shall be 
made on the basis of the political, juris 
dictional or international status of the 
country or territory to which a person 
belongs, whether it be independent, 
trust, non-self-governing or under any 
other limitation of sovereignty. 

ARTICLE 3 

Everyone has the right to life, liberty 

and the security of person. 
ARTICLE 4 

No one shall be held in slavery or 
servitude; slavery and the slave trade 
shall be prohibited in all their forms. 

ARTICLE 5 

No one shall be subjected to torture 
or to cruel, inhuman or degrading treat- 
ment or punishment. 

ARTICLE 6 

Everyone has the right to recognition 

everywhere as a person before the law. 
ARTICLE 7 

All are equal before the law and are 
entitled without any discrimination to 
equal protection of the laws. All are en 
titled to equal protection against any 
discrimination in violation of this Dec- 
laration and against any incitement to 
such discrimination. 

ARTICLE 8 

Everyone has the right to an effective 
remedy by the competent national tribu- 
nals for acts violating the fundamental 
rights granted him by the Constitution 
or by law. 

ARTICLE 9 

No one shall be subjected to arbitrary 

arrest, detention or exile. 
ARTICLE 10 

Everyone is entitled in full equality to 
a fair and public hearing by an inde- 
pendent and impartial tribunal, in the 
determination of his rights and obliga- 
tions and of any criminal charge against 
him. 

ARTICLE I] 

1. Everyone charged with a penal of- 
fence has the right to be presumed in- 
nocent until proved guilty according to 
law in a public trial at which he has 
had all the guarantees necessary for his 
defense. 

2. No one shall be held guilty of any 
penal offense on account of any act or 
omission which did not constitute a 
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penal offense, under national or inter- 
national law, at the time when it was 
committed. Nor shall a heavier penalty 
be imposed than the one that was ap- 
plicable at the time the penal offense 
was committed. 

ARTICLE 12 

No one shall be subjected to arbitrary 
interference with his private family, 
home or correspondence, nor to attacks 
upon his honor and reputation. Every 
one has the right to the protection of 
the law against such interference or 
attacks. 

ARTICLE 13 

1. Everyone has the right to freedom 
of movement and residence within the 
borders of each state. 

2. Everyone has the right to leave any 
country, including his own, and to re- 
turn to his country. 

ARTICLE 14 

1. Everyone has the right to seek and 
to enjoy in other countries asylum from 
persecution. 

2. This right may not be invoked in 
the case of prosecutions genuinely aris 
ing from non-political crimes or from 
acts contrary to the purposes and prin- 
ciples of the United Nations. 

ARTICLE 15 

1. Everyone has the right to a nation- 
ality. 

2. No one shall be arbitrarily deprived 
of his nationality nor denied the right 
to change his nationality. 

ARTICLE 16 

1. Men and women of full age, with- 
out any limitation due to race, national- 
ity or religion, have the right to marry 
and to found a family. They are en 
titled to equal rights as to marriage, dur- 
ing marriage and at its dissolution. 

2. Marriage shall be entered into only 
with the free and full consent of the in- 
tending spouses. 

3. The family is the natural and fun- 
damental group unit of society and is 
entitled to protection by society and the 
State. 

ARTICLE 17 

1. Everyone has the right to his own 
property alone as well as in association 
with others. 

2. No one shall be arbitrarily deprived 
of his property. 

ARTICLE 18 

Everyone has the right to freedom of 
thought, conscience and religion; this 
right includes freedom to change his re- 
ligion or belief, and freedom, either 
alone or in community with others and 
in public or private, to manifest his re- 
ligion or belief in teaching, practice, 
worship and observance. 

ARTICLE 19 

Everyone has the right to freedom of 
opinion and expression; this right in- 
cludes freedom to hold opinions with- 


out interference and to seek, receive and 

impart information and ideas through 

any media and regardless of frontiers. 
ARTICLE 20 

1. Everyone has the right to freedom 
of peaceful assembly and association. 

2. No one may be compelled to be- 
long to an association. 

ARTICLE 21 

1. Everyone has the right to take part 
in the Government of his country, di- 
rectly or through freely chosen repre- 
sentatives. 

2. Everyone has the right of equal 
access to public service in his country. 

3. The will of the people shall be the 
basis of the authority of Government; 
this will shall be expressed in periodic 
and genuine elections which shall be by 
universal and equal suffrage and shall 
be held by secret vote or by equivalent 
free voting procedures. 

ARTICLE 22 : 

Everyone, as a member of society, has 
the right to social security and is entitled 
to the realization, through national ef- 
fort and international cooperation and 
in accordance with the organization and 
resources of each state, of the economic, 
social and cultural rights indispensable 
for his dignity and the free development 
of his personality. 

ARTICLE 23 

1. Everyone has the right to work, to 
free choice of employment, to just and 
favorable conditions of work and to pro- 
tection against unemployment. 

2. Everyone, without any discrimina- 
tion, has the right to equal pay for equal 
work, 

3. Everyone who works has the right 
to just and favorable remuneration, in- 
suring for himself and his family an ex- 
istence worthy of human dignity, and 
supplemented, if necessary, by other 
means of social protection. 

4. Everyone has the right to form and 
to join trade unions for the protection 
of his interests. 

ARTICLE 24 

Everyone has the right to rest and 
leisure, including reasonable limitation 
of working hours and periodic holidays 
with pay. 

ARTICLE 25 

1. Everyone has the right to a stand- 
ard of living adequate for the health and 
well-being of himself and of his family, 
including food, clothing, housing and 
medical care and necessary social serv- 
ices, and the right to security in the 
event of unemployment, sickness, disa- 
bility, widowhood, old age or other lack 
of livelihood in circumstances beyond 
his control. 

2. Motherhood and childhood are en- 
titled to special care and assistance. All 
children, whether born 1n or out of wed- 
lock, shall enjoy the same social protec- 
tion. 
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ARTICLE 26 

1. Everyone has the right to educa- 
tion. Education shall be free, at least in 
the elementary and fundamental stages. 
Elementary education shall be compul- 
sory. Technical and professional educa- 
tion shall be made generally available 
and higher education shall be equally 
accessible on the basis of merit. 

2. Education shall be directed to the 
full development of the human person- 
ality and to the strengthening of respect 
for human rights and fundamental free- 
doms, it shall promote understanding, 
tolerance and friendship among all na- 
tions, racial or religious groups, and 
shall further the activities of the United 
Nations for the maintenance of peace. 

§. Parents have a prior right to choose 
the kind of education that shall be given 
to their children. 
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ARTICLE 27 

1. Everyone has the right freely to 
participate in the cultural life of the 
community, to enjoy the arts and to 
share in scientific advancement and its 
benefits. 

2. Everyone has the right to the pro- 
tection of the moral and material inter- 
ests resulting from any scientific, liter- 
ary or artistic production of which he is 
the author. 

ARTICLE 28 

Everyone is entitled to a social and 
international order in which the rights 
and freedoms set forth in this Declara- 
tion can be fully realized. 

ARTICLE 29 

1. Everyone has duties to the com- 
munity in which alone the free and full 
development of his personality is pos- 
sible. 


Notice by the Board of Elections 


® The following jurisdictions will 
elect a State Delegate for a three-year 
term beginning at the adjournment 
of the 1949 Annual Meeting and end- 
ing at the adjournment of the 1952 
Annual Meeting: 


Arkansas Minnesota 
Colorado Nevada 
Delaware New Hampshire 
Georgia New York 
Idaho Ohio 

Indiana Oregon 
Louisiana Rhode Island 
Maryland Utah 


West Virginia 
Elections will be held in the states of 
Indiana 
New York 
Oregon 
for State Delegate to fill the vacancy 
in the term expiring at the adjourn- 
ment of the 1949 Annual Meeting. 
State Delegates elected to fill va- 
cancies take office immediately upon 
the certification of their election. 
Nominating petitions for all State 
Delegates to be elected in 1949 must 
be filed with the Board of Elections 
not later than April 8, 1949. Petitions 
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received too late for publication in 
the April JourNAL (deadline for 
receipt March 10) cannot be pub- 
lished prior to distribution of ballots, 
fixed by the Board of Elections on 
April 20, 1949. 

Forms of nominating petitions for 
the three-year term and separate 
forms of nominating petitions to fill 
vacancies may be obtained from the 
Headquarters of the American Bar 
Association, 1140 North Dearborn 
Street, Chicago 10, Illinois. Nomi- 
nating petitions must be received at 
the Headquarters of the Association 
before the close of business at 5:00 
P.M. April 8, 1949. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 

Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 
State from which a State Delegate is 
to be elected in that year, may file 
with the Board of Elections, consti- 


tuted as hereinafter provided, a signed 
petition (which may be in parts), 


2. In the exercise of his rights and 
freedoms, everyone shall be subject only 
to such limitations as are determined by 
law solely for the purpose of securing 
due recognition and respect for the 
rights and freedoms of others and of 
meeting the just requirements of mo- 
rality, public order and the general wel- 
fare in a democratic society. 


3. These rights and freedoms may in 
no case be exercised contrary to the pur- 
poses and principles of the United Na- 
tions. 

ARTICLE 30 


Nothing in this Declaration may be 
interpreted as implying for any states, 
groups or persons, any right to engage 
in any activity or to perform any act 
aimed at the destruction of any of the 
rights and freedoms set forth herein. 


nominating a candidate for the office 
of State Delegate for and from such 
State. 


Only signatures of members in 
good standing will be counted. A 
member who is in default in the pay- 
ment of dues for six months is not a 
member in good standing. Each 
nominating petition must be accom- 
panied by a typewritten list of the 
names and addresses of the signers in 
the order in which they appear on 
the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

BOARD OF ELECTIONS 

Edward T. Fairchild, 
Chairman 

William P. MacCracken, Jr. 

Harold L. Reeve 
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Philip C. 
JESSUP 





Cristof 
" The vigorous American lawyer 
and law teacher at Columbia Uni- 


versity who has served the United 
States capably in many capacities 
during and since the formation of 
the United Nations and is now the 
acting chief of the United States mis- 
sion to the United Nations was given 
the personal rank of Ambassador by 
President Truman on December 8. 

Mr. Jessup has been acting chief of 
the United States mission during the 
absence of former Senator Warren 
R. Austin, of Vermont, chief United 
States delegate, who had to come 
back from Paris for an emergency 
operation at the Walter Reed Hos- 
pital in Washington. John Foster 
Dulles has been acting, under Presi- 
dent Truman’s designation, as Chair- 
man of the United States delegation 
in the General Assembly. 

Mr. JEssuP’s career as a practicing 
lawyer and legal scholar and _ his 
manifold services to his country and 
his profession have been sketched in 
this department (33 A.B.A.J. 604; 
Tune, 1947 and 34 A.B.A.J. 138; Feb- 
ruary, 1948). A severe cold attributed 
to overwork during the closing hours 
of the General Assembly prevented 








his return with his delegation to the 
United States for the Christmas holi- 
days and his preparations for the 
April | recessed meeting of the Gen- 
eral Assembly in this country. 


Florence E. 
ALLEN 


#" Florence E. ALLEN, circuit judge 
of the United States Court of Ap- 
peals, Sixth Circuit, was honored 
November 8 by the New York Uni- 
versity School of Law at a testimo- 
nial dinner given at the Waldorf- 
\storia Hotel, in New York City. 
Judge ALLEN is the only graduate to 
the University’s School of Law to 
have been appointed to the federal 
Court of Appeals bench. The cere- 
monies included speeches by many 
persons of distinction. Plans are un- 
der way to establish a room in honor 
of Judge ALLEN in the projected 
$3,000,000 New York University Law 
Center, to be constructed on Wash- 
ington Square in New York. 

Born in Salt Lake City, Judge 
ALLEN studied at Salt Lake Academy 
and the New Lyme Institute in Ohio 
and was later graduated from Wes- 
tern Reserve University. While serv- 
ing on the editorial staff of the 
Cleveland Plain Dealer and teaching 
at the Laurel School, she studied 
for her master’s degree at Western 
Reserve. 

After studying law at the Univer- 
sity of Chicago in 1909 and 1910, she 
enrolled at the New York University 
School of Law, where she was grad- 
uated with honors three years later. 
In 1914, Judge ALLEN was admitted 
to the Ohio Bar and, after five years, 
was named assistant county prose- 
cutor of Cuyahoga County (Ohio), 
the first woman to hold such a posi- 
tion. In 1920 she was elected judge 





of the Court of Common Pleas by 





the largest vote ever given any judi- 


cial candidate for that court, thus 
becoming the first woman to sit in 
a court of general jurisdiction. 


Elected to the Supreme Court of 


Ohio in 1922 for a six-year term, she 


was re-elected in 1928 by a greater 
majority and became the first woman 
lawyer to sit in a court of last 
resort. In 1934, President Roosevelt 
appointed her to the United States 
Circuit Court of Appeals. 

Judge ALLEN has been a member 
of our Association since 1921. 


Henriette 
MERTZ 





= The international aspects of copy- 
right law is the field in which Miss 
HENRIETTE MErTz will be working in 
the Copyright Office at Washington 
to which she has recently been as- 
signed as an attorney. Her new du- 
ties will include extensive work in 
the copyright relations between the 
United States and Spanish-speaking 
countries. 

A member of the Association since 
1939, Miss MERTz was associated un- 
til last month with the Chicago 
patent firm of Brown, Jackson, 
Boettcher and Dienner, where she 
was in charge of the filing and prose- 
cution of all patent, trade-mark 
and copyright matters filed abroad 
through the firm. This work in- 
volved a knowledge of economic, 
geographic and private business con- 
ditions, as well as knowledge of the 
law, of some fifty countries. 

Miss Mertz has traveled extensive- 
ly, and her wanderings include three 
trips to Europe, five to South Ameri- 
ca and seven or eight to the interior 
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ot Mexico and the Caribbean area. 
She acted as unofficial law clerk for 
the United States delegation to the 
International Convention which met 
at London in 1934 to revise the In- 
ternational Patent Convention. She 
was unofficial observer at the Eighth 
Pan-American Conference at Lima, 
Peru, in 1938,.0on behalf of the Com- 
mittee on Cultural Relations with 
Latin America. 

In 1940, she made an exploratory 
trip to the headwaters of the Ama- 
zon, crossing the South American 
continent via the river. Starting from 
the west, she crossed the first two 
cordilleras of the Andes by motor car, 
and was the first white woman to 
negotiate the Pass of the Boqueron. 
She came down the eastern slope of 
the mountains on a hand-hewn raft, 
shooting the rapids of the upper 
river in six days. Then, in a dugout 
canoe, she spent forty-two days trav- 
cling down the Ucayali and Ama- 
zon Rivers to Belem at the mouth of 
the Amazon in Brazil. 

She is a member of the Section of 
Patent, Trade-Mark and Copyright 
Law of the Association, and was a 
delegate to the fourth and fifth Inter- 
American Bar Conferences meeting 
at Santiago, Chile, in 1945, and at 
Lima, Peru, in 1947. 

Miss Mertz began her legal career 
in 1919 as a patent draftsman in the 
office of Brown, Jackson, Boettcher 
and Dienner, and was associated 





with that firm continuously until 
November 15, 1948, except for two 
and a half years’ service during the 
war as a lieutenant in the United 
States Naval Reserve. 

Born in Chicago, Miss Mertz was 
forced to leave school at the age of 
fourteen, and has been “on her own”’ 
since she was sixteen, completing her 
education at night by taking the 
pre-law course at the University of 
Chicago, and receiving the degree 
of LL.B. in 1933 from the John 
Marshall Law School. She received 
the degree of M.P.L. in 1941 from 
John Marshall, and was awarded an 
LL.D. by Western College, Oxford, 
Ohio, in June, 1948, for outstanding 
work in the field of international 
relations. 

She was admitted to practice be- 
fore the Illinois Supreme Court in 
1938 and before the United States 
Supreme Court in 1945. 


William G. 
McLAREN 


® “Him that has, gits.” It is the man 
who already carries an impressive 


SUBSCRIPTION BLANK 


AMERICAN BAR ASSOCIATION 
SPECIAL COMMITTEE ON RESTORATION 


OF INNS OF COURT 


title who is singled out for the usual 
honorary degree. Grinnell College 
(Iowa), however, dared to be original 
last June and made a Doctor of Laws 
out of a man whose distinction lay 
in the excellence of his service as a 
practicing lawyer rather than in any 
title, deserved or undeserved. Wil- 
liam G. McLAREN, now of Seattle, 
Washington, had graduated from the 
Iowa college in 1898 and, after get- 
ting his law degree at Iowa State Uni- 
versity in 1902, had practiced for for- 
ty-six years when he went back to 
Grinnell for his fiftieth reunion this 
year. The JouRNAL is glad to note 
that Mr. McLAREN’s alma mater in 
awarding the degree has recognized 
in him the qualities that led to his 
election as President of the Seattle 
Bar Association, President of the 
Washington State Bar Association 
and, for the term of 1937-1940, mem- 
ber of the Board of Governors of the 
American Bar Association. It is 
hoped that those in charge of the 
program at Grinnell gave the com- 
mencement crowd an opportunity 
to enjoy not only the scholarship that 
made so memorable Mr. McLaren’s 
response to the address of welcome 
at the American Bar Association’s 
meeting at Cincinnati in 1945, but 
also the wit and wisdom that have 
been sharpened and deepened by 
almost half a century of service in 
the everyday calling of the lawyer. 


UNDER THE RECENT RULING OF THE TREASURY DEPARTMENT 
CONTRIBUTIONS TO THE FUND ARE DEDUCTIBLE FOR TAX PURPOSES. 
To aid in the restoration of the Inns of Court, I hereby subscribe 


(] Check herewith, or 
0 In installments payable 


Dollars, payable as follows: 


a is ie iit Scag etn KT Bink, ee PN se RRR once chico RMA Goer ka Se een 


Name of Individual 
Address 
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Make checks payable to: LoweLL WADMOND, Treasurer 
Fund for the Restoration of the 
Inns of Court (London, England) 


14 Wall Street 


New York 5, N.Y. 
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® During November I had the op- 
portunity of attending my first round 
of official meetings as President. At 
the conclusion of the Seattle meeting 
in the late evening of September 9, 
1948, a first but very short meeting 
of the new Board of Governors and 
the new officers was held at the 
Olympic Hotel. Ordinarily, this 
organizational meeting of the new 
Board and the appointment of Board 
Committees would have taken place 
on the day following the Annual 
Dinner, but on account of the 
courtesy trips to Victoria and Mt. 
Rainier it seemed advisable to hold 
a brief meeting after the Dinner on 
the same night. 

On November 6 I attended a meet- 
ing of the Joint Committee of Ameri- 
can Law Institute and American Bar 
Association on Continuing Legal 
Education. Members of this Com- 
mittee had traveled from various sec- 
tions of the country—as far east as 
New York and as far west as San 
Francisco—to devote their time and 
attention to the ways and means of 
enabling members of the legal pro- 
fession to expand and improve their 
knowledge of the law and thereby 
render more efficient service to the 
public. Between this meeting and 
the meeting of the Administration 
Committee of the Board the follow- 


ing week, I went back to Washing- 
ton, D. C., to preside over a meeting 
sponsored by the Criminal Law Sec- 
tion and which included members of 
that Section and representatives of 
motion pictures, radio broadcasting, 
comic magazines, newspapers, etc. 


This also was 2 meeting of men, busy 
in various fields of activity, who came 
from considerable distances to devote 
their attention to the consideration 
of the problem of the effect of mo- 
tion pictures, radio, comics, etc., par- 
ticularly in relation to crime and 
juvenile delinquency. 

The Administration Committee of 
the Board met in Chicago on Novem- 
ber 11. This Committee is designed 
to save the time of the Board by con- 
sidering and screening, so far as pos- 
sible, the items on the Board’s agen- 
da to the end that the Board may 
act upon recommendations of the 
Committee without having to con- 
sider all the details involved in the 
background facts of each particular 
matter. 

The Board of Governors met at 
the LaSalle Hotel, in Chicago, No- 
vember 12 and 13. On November 
14 occurred the meeting of Section 
Chairmen, which after being called 
to order by the President, is usually 
presided over by the member of the 
Board of Governors who is Chairman 
of the Sub-Committee of the Board 
on Association Committees and Sec- 
ticns. This year’s Chairman, Cody 
Fowler, on account of illness in his 
family, was called away on the eve 
of the meeting. William Clarke Ma- 
son graciously took over at the last 
minute and acted for Mr. Fowler. 

Since the January issue of the 
JOURNAL will be on the desks of mem- 
bers a short time before the mid-year 
meeting of the House and of various 
Committees and other groups, it may 
be worthwhile to refer to several 


matters of interest considered by the 
\dministration Committee and acted 
upon by the Board of Governors 
especially since these same matters 
were the topics of conversation at 
various state bar associations which 
your President visited and addressed 
both before and after the November 
meeting of the Board. One such mat- 
ter of importance is the problem of 
increasing membership. Some mem- 
bers of the Association and of the 
Board feel that the best approach is 
the appointment of an Association 
Committee each year to undertake an 
active drive; others believe that any- 
thing in the nature of a pressure 
campaign for members is not eco- 
nomical. Experience seems to indi- 
cate that a “membership drive” often 
results in persons joining for a year 
and then discontinuing. Such mem- 
berships hardly justify the cost of 
processing them into the Association 
and out again. 

However, the opinion is growing 
that the best answer is a standing 
Committee on Membership which 
can do long range planning and pro- 
duce a steady and appropriate in- 
crease in membership. This idea is 
being considered by the Committee 
on Scope and Correlation of Work. 
Meanwhile, for this year, the Board 
left the program to the President. 
The President decided to utilize the 
proffered services of the Junior Bar 
Conference—the officers and Mem- 
bership Committee of which are now 
actively engaged in carrying forward 
an organized effort to secure new 
members. This does not mean that 
the other members of the Association 
should not continue to be on the 
lookout for desirable new members 
and actively attempt to secure such 
memberships wherever possible. 

Another matter that came before 
the November meeting of the Board 
was a request by the Committee on 
Ways and Means for authorization 
to study and develop a program for 
constructing an adequate and appro- 
priate Headquarters Building for the 
Association. The resolution as passed 
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read as follows: 

REsoLvep, That the Ways and 
Means Committee of the Association 
be directed to give consideration and 
study, and to make recommendations, 
with respect to the construction of an 
adequate Headquarters Building for 
the American Bar Association; that 
such authority shall extend to the 
investigation of the facilities required 
for the activities of the Association, 
the tentative olanning of such build- 
ing, its location and probable cost, to 
gether with the plans for raising the 
money necessary tor the financing of 
such project. 

I am sure all members of the As- 
sociation will be interested and 
pleased to know that at several state 
bar association meetings the matter 
of an adequate Headquarters Build- 
ing was discussed and a very definite 
feeling expressed that an active fund- 
raising campaign for a Headquarters 
Building should be begun in the 
near future. This feeling was so defi- 
nite at the meetings of at least two 
state associations that their officers 
expressed a willingness to undertake 
to raise among the lawyers in each of 
these states such amount of money as’ 
would represent a fair apportion- 


ment based upon lawyer population 
as compared with lawyer population 
in other states. 

Another important matter coming 
before the Board of Governors was 
the advisability of incorporating the 
Association. Many state bar associa- 
tions are incorporated. Many other 
professional groups are incorporated. 
It may be in some instances that the 
Association in order legally to receive 
gifts and legacies needs to be incor- 
porated. At all events, the problem 
is one that requires immediate and 
careful consideration and legal opin- 
ion. To that end, the Board author- 
ized the President to appoint a com- 
mittee and such Committee has been 
appointed, consisting of Tappan 
Gregory, of Chicago, Illinois; Joseph 
D. Stecher, of Toledo, Ohio; Francis 
L. Daily, of Chicago; and Whitney 
Campbell, of Chicago. 

One further very urgent question 
considered by the Board is the Asso- 
ciation’s activity or lack of activity 
in connection with interesting stu- 
dents in law schools in the work of 
the American Bar Association. The 
Board felt this matter should be 


Committee Appointed to Explore Effects 


referred to a committee for study 
and such a Committee was ap- 
pointed, consisting of James R. 
Morford, Chairman, of Wilmington, 
Delaware; Charles W. Joiner, Uni- 
versity of Michigan, of Ann Arbor, 
Michigan; Fred E. Inbau, North- 
western University, of Chicago, Illi- 
nois; E. J. Dimock, of New York 
City; and Richard Bentley, of Chi- 
cago, Illinois. It was agreed that the 
Committee consider discussing the 
matter with members of the Associa- 
tion of American Law Schools, which 
meets in Cincinnati the week of De- 
cember 27, 1948. 

Instead of discussing in the Jan- 
uary “President’s Page” issues of gen- 
eral public interest, it seemed appro- 
priate that this time and _ space 
be devoted to a brief factual re- 
view, as above indicated, of the im- 
portant matters considered by the 
Board and which will further de- 
velop as the year proceeds and which 
will very definitely concern and af- 
fect the future of our Association. 
Many of these matters will receive 
further consideration at the mid-year 
meeting. 


of Mass Media Depiction of Crime on Youth 


® Frank E. Holman, President of the 
Association, has appointed a com- 
mittee to invite representatives of 
the press, radio and motion pictures 
“to join in exploring with social sci- 
ence and other research foundations 
the feasibility of conducting a pro- 
gram of research to determine the 
relative effect of mass media of en- 
tertainment on -the behavior and 
attitudes of youth”. The committee 
was authorized bya resolution adopt- 
ed at a meeting of the Criminal Law 
Section’s Committee on Motion ‘Pic- 
tures, Radio Broadcasting and Com- 
ics in Relation to the Administration 
of Justice, and representatives of the 
media involved held in Washington, 
D.C., on November 8 and 9. 

The resolution, presented by 
George M. Morris, of the District of 
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Columbia, and amended by Elisha 
Hanson, of the District of Columbia, 
read as follows: 


RESOLVED, That the chairman of the 
meeting [the President of the Ameri 
can Bar Association] appoint a com- 
mittee of not more than five members 
of the American Bar Association who 
would be requested to invite repre- 
sentatives of the various media to join 
in exploring with secial science and 
other research foundations the feasi- 
bility of conducting a program of re- 
search to determine the relative effect 
of the mass media of entertainment on 
the behavior and attitudes of youth. 
It is to be understood that in carrying 
out this resolution the group would 
consult with social scientists and other 
qualified persons as to the scope, 
method and sponsorship of such re- 
search. The committee is to report 
back to the American Bar Association 


at such future time as may be agreed 

upon. 

The November meeting was the 
second held by the Committee on 
Motion Pictures, Radio Broadcast- 
ing and Comics in Relation to the 
Administration of Justice. At the in- 
stance of the Section of Criminal 
Law, the Committee was organized 
in 1947 with Arthur J. Freund, of 
Missouri, as Chairman. At its initial 
conference with media representa- 
tives in June of that year (33 A.B. 
A.J. 649; July, 1947), two problems 
in the field were recognized: (1) the 
emphasis placed by the media upon 
the depiction of crime and the por- 
trayal of the manner in which crimes 
of violence are committed, de- 

(Continued on page 76) 
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Membership Is Major JBC Project 


® The membership program is a 
major JBC project for the Confer- 
ence year 1948-1949. The National 
Chairman, William R. Eddler_.«an, of 
Washington, has appointed Richard 
H. Keatinge, of Los Angeles, Cali- 
fornia, as National Chairman of the 
JBC Membership Committee. Since 
his appointment, Mr. Keatinge has 
been appointing his committee mem- 
bers and formulating plans for an 
all-out membership drive during the 
current Bar year. 

Frank E. Holman, President of the 
Association, announced after the 
Board of Governors meeting in Chi- 
cago in November that no general 
Association membership committee 
would be appointed for this year 
and that the matter of securing new 
members would be largely in the 
hands of the JBC. The importance 
of adding to membership of the 
Association on a personal solicitation 
basis was emphasized by Mr. Holman 
in the October issue of the JOURNAL, 
as a means of increasing the Associa- 
tion’s activities, as the dues for new 
membership add to the expendable 
revenues (34 A.B.A.J. 927; October, 
1948). 

The personnel of the JBC Mem- 
bership Committee has now been 
completed by the appointment of 
members in each of the forty-eight 
states, the District of Columbia and 
the several territories. Each member 
of this committee is in turn the 
chairman of a state-wide committee, 
which he has the responsibility for 
establishing. All state membership 
chairmen have been given detailed 
instructions by Mr. Keatinge as to 
their duties and _ responsibilities. 
Unless special conditions exist in a 
particular state, Mr. Keatinge has 
suggested that the state membership 


committee contain at least one rep- 
resentative from each county in the 
state. In counties having a substan- 
tial population, state chairmen have 
been urged to appoint local county 
committees so that intensive personal 
coverage may be assured. 

Mr. Keatinge has set a goal for 
this year at a minimum of 8000 new 
Association members. This figure will 
bring the membership of the Associa- 
tion to approximately 50,000. As the 
first step in meeting this goal, he has 
prepared and distributed to the state 
membership chairmen quotas for 
each state, based upon the 8000 mini- 
mum membership figure. These 
quotas have been established on a 
ratio based upon the number of law- 
yers in each state as against the num- 
ber of Association members in each 
state. 

For the first time in the Asso- 
ciation’s history, newly admitted 
members of the Bar have an oppor- 
tunity to become members of the As- 
sociation at the sharply reduced rate 
of $3.00 per year for the first two 
years immediately following their 
admission to the Bar. Heretofore, 
newly admitted lawyers have been 
given a reduction in dues equal to 
one-half of the normal rate for the 
first five years after their admission 
to the Bar. While it is not the inten- 
tion of the JBC committee to con- 
fine its efforts solely to newly ad- 
mitted members of the Bar, the com- 
mittee should be able to secure al- 
most 100 per cent membership 
among such-.newly admitted lawyers, 
with the incentive of dues at one 
quarter of the normal rate. 

Care should be exercised to avoid 
the collection of the improper 
amount of dues from applicants for 
membership from the newly admit- 
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RICHARD H. KEATINGE 

National Chairman, JBC Membership Committee 
ted group. If, for example, an appli- 
cation is taken in the period from 
January 1, 1949, through March 31, 
1949, the applicant’s dues would be 
$1.50 through the end of the Asso- 
ciation’s fiscal year on June 30, 1949. 
It would be improper to collect a full 
year’s dues of $3.00 from an appli- 
cant, since the dues collected should 
always pay an applicant through a 
fiscal year. Chairman Keatinge and 
the Chicago office have requested all 
JBC membership chairmen in the 
instances illustrated above, to collect 
not just the dues which would be 
payable through June 30, 1949, but 
also the full year’s dues for the fol- 
lowing fiscal year; so that the appli- 
cant would pay $1.50 for the dues 
through June 30, 1949, and the addi- 
tional sum of $3.00 for dues through 
June 30, 1950, or a total of $4.50. 
Such practice will extend the con- 
tinuity of membership and serve in 
part to relieve the administrative 
office at Chicago of the heavy burden 
it must bear in the membership field. 

The committee intends to revise 
the Association’s pamphlet entitled 
“The American Bar Association, 
What it Offers the American Law- 
yer”, in order to bring it up to date. 
The revised pamphlet will then be 
distributed by committee members 
as a part of their solicitation pro- 
gram. 
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= Mid-Year Meeting 


At the Annual Meeting in Boston in 1936 the new 
Constitution and By-Laws of the Association were 
adopted. This milestone in the Association’s affairs 
marked its accession to new power and greater influence 
in the work of the organized Bar and in the affairs of 
our Nation. 

Under that new Constitution the House of Delegates 
was created as the governing body of the Association. 
With its membership of nearly two hundred delegates, 
it rightly claims to be representative of the Bar of the 
country. 

In 1937 its first mid-year meeting was held in 
Columbus, Ohio. Since then the House has convened 
for a mid-year meeting every year except 1938 and 
1945. 

At the time of the forthcoming meeting the Board of 
Governors and many Committees and Section Councils 
will also foregather. 

Reports with recommendations are expected from 
numerous Committees and Sections. ‘The Committee on 
Scope and Correlation of Work will make its first im- 
portant report, and deferred proposed amendments to 
Constitution, By-Laws and Rules of the House will be 
brought forward. International law, the Genocide Con- 
vention and the Universal Declaration of Human 


Rights will receive close attention. Interesting discus- 
sions and lively debates on a variety of subjects are 
assured. 
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ws The Declaration and the Covenant 


The President and Board of Governors of our Associa- 
tion have wisely decided that an opportunity should 
be accorded to American lawyers to study the effects 
of the approval and promulgation of the proposed 
United Nations Declaration on Human Rights and also 
to study and to offer suggestions as to the proposal to 
follow the present adoption of the Declaration with a 
1949 revision and submission of a Covenant and imple- 
mentation measures on the same subject. Constitutional 
and legal questions which are new to the American 
system appear to be involved in those documents. What 
is believed to be the final form of the Declaration as 
voted on December 10 is in this issue; it contains 
numerous changes from the revised form which was 
in our October, 1948, issue (page 910). There remains 
a need for study and considered advice as to what may 
be the consequences of the adoption of this Declaration, 
as to which the request of our Association for an oppor- 
tunity to see and study it in advance of adoption with 
the votes of our delegation was denied. 

So regional group conferences will be held in both 
Canada and the United States as to the effects of the 
Declaration, the desirability of following this quickly 
with a Covenant and implementing the Covenant with 
such drastic measures as have been proposed by sponsors 
of this international program (see 34 A.B.A.J. 200; 
March, 1948.) 

Our peace and law 
through United Nations and the study groups and 
conferences it will constitute are not likely to enter 
upon their work with closed minds or strong precon- 
ceptions as to what may advisably be ventured in this 
field of international law under the unprecedented 
conditions of today. The basic subject is, of course, the 
manner and the ways in which respect for and observ- 
ance of human rights and fundamental freedoms shall 
be promoted and encouraged on a world-wide scale 
through action by the nations under the auspices of 
the United Nations, as declared for by the Charter 
ratified by the government of the United States. The 
problem is to promote these objectives consistently 
with the retention and observance of national sover- 
eignties or the relinquishment of those sovereignties 
only to a clearly limited extent understood by and 
acceptable to the American people. 


Association’s Committee for 


In addition to, and probably preceding, the questions 
as to the contents, text, legal draftsmanship, etc., of the 
further revisions of the Covenant and implementa] 
measures, some novel and highly important questions 
for the consideration and opinion of lawyers may be 
presented. These may be here indicated as including 
such as the following: 

1. What will be the status, and what are or may be 
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the legal effects, if any, upon legislative or executive 
action and particularly upon judicial decisions, in the 
United States, from the approval, adoption and pro- 
mulgation of the Universal Declaration by the General 
Assembly, with the United States delegation voting for 
it? If the Declaration is not offered as a legal document 
binding the nations represented in the Assembly, can 
it be said to have legal effects or do more than crystallize 
and rally public opinion? 

2. The Assembly of the United Nations having 
adopted and promulgated the Universal Declaration 
as a non-legal document, with the United States dele- 
gation voting for it, can it hereafter be claimed that 
the subjects covered in the Declaration were thereby 
withdrawn from “domestic jurisdiction” of the United 
States under the Charter? As to subjects within 
“domestic jurisdiction”, the Charter forbids the As- 
sembly to act on them; if the Assembly does act on 
them in*an avowal of principles but not in a conven- 
tion, and the United States delegation votes for that, 
what are the effects? 

3. In view of the provisions of the United States 
Constitution (unlike those of other countries) as to 
the status and effect of treaties as “the supreme law of 
the land”, paramount to state constitutions, laws, 
judicial decisions, etc., how could such a Covenant as 
has been proposed be fitted acceptably into the Ameri- 
can constitutional and legal system? An implemented 
Covenant is to be distinguished from the present 
Declaration. 

4. Does the action of the House of Delegates last 
February as to measures for implementation (34 
\.B.A.J. 277; April, 1948) still represent the considered 
judgment of our Association? Are the people of the 
United States willing to turn over to an international 
commission and an international court the investigat- 
ing, prosecuting, hearing deciding, and punishing of 
individual citizens for violations of United Nations 
documents such as are lately being drafted? 

American lawyers should carefully examine these and 
the related questions (of which many will readily 
occur), and let their views be known about them, to 
members of the United States Senate and House of 
Representatives, and to members of the House of 
Delegates of our Association. Wholly negative answers 
on vital questions as to the assurance of human rights 
and fundamental freedoms would not be consonant 
with the traditions of our profession or our Association. 
These documents are words and phrases, and many of 
those who assent to them and claim them do not give 
to them obedience and meaning in the sense to which 
Americans are generally accustomed. But the great 
documents of history have been words, usually lawyers’ 
words, written for human freedom; and today’s violators 
or recalcitrants often yield to world opinion before long. 
Deep interest in and devotion to human rights do not, 
however, compel a conviction that of necessity they 
should be summarily and inclusively dealt with by 
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Editorials 


international action, even as to economic and social 
benefits and boons not traditionally within the province 
of bills of rights. Regional group conferences held in all 
parts of the two countries should provide, as in other 
years, a thoroughly representative cross-section of pro- 
fessional and public opinion. For the present we 
commend all aspects of the subject to the earnest con- 
sideration of our readers. 


a Natural Moral Law 

An editorial in the December JouRNAL discussed the 
need of a philosophical attitude toward the problems 
which arise from the impact of improvised and intran- 
sigent ideas upon the legal system which we have be- 
lieved to be firmly established as to fundamental con- 
cepts. Such an attitude of open-minded re-examination 
brings us at once to a consideration of natural law, be- 
cause, as Dean Pound has said, “Natural law is a pre- 
supposition of one type of philosophy of law—the oldest, 
longest continued, and most persistently enduring type, 
and the one with the most notable achievements to its 
credit in legal history.” Continuing in this issue his 
profoundly significant series, Ben W. Palmer discusses 
“Natural Law in a Creative Age’, and concludes that 
the universal problem of life today and the particular 
problem of American constitutional law is to find “wise 
and generally acceptable standards”. For, as he says, 
“without commonly accepted standards there can be 
nothing but divided counsels and unending dissénsion”’. 

At periods of great change men have turned again and 
again to natural law for fundamental principles upon 
which to construct political order. It was first expound- 
ed by Greek philosophers when human expansion ex- 
ceeded the limitations of the city-state. When the Ro- 
man republic became a world empire the jurisconsults 
looked to, natural law for principles of universal validity. 
When men of the Church brought Europe up out of 
the abyss of the Dark Ages and substituted legal control 
for feudal anarchy, they relied on natural law. When 
the American colonists assumed a separate station 
among the powers of the earth they founded their new 
government directly upon “the laws of nature and of 
nature’s God”. 

And so today the critical problems and confusion 
which our great transition is forcing upon us compel us 
again to turn to natural law for eternal values and ideas 
of universal application. But our difficulties have been 
increased by the fact that at this critical period many 
of our statesmen, judges and particularly our law 
teachers, had abandoned natural law and had become 
champions of positivism or what some termed legal 
realism. This modern pragmatism, skepticism or sophis- 
try found a congenial climate of public opinion in the 
intense materialism, scientism and secularism which 
has characterized our commercial era. At a time, there- 
fore, when the United States reached its apex of physical 
prowess and world power, the character of its govern- 
ment seemed to be disintegrating at home through 
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abandonment of the philosophy of its founding fathers. 
We cannot maintain our constitutionalism and juris- 
prudence at home or extend them to the world if we 
abandon the principles upon which they were founded. 

It seems high time, therefore, that we re-examine the 
basic concepts of natural law. In order to do this it is first 
necessary to exclude a number of misconceptions and 
misunderstandings. To begin with, the term “natural 
law” is confusing to some who think that it means the 
laws of the physical universe. As used in jurisprudence 
the term means law natural to man’s rational and moral 
nature. It would be more exact to call it the natural 
moral law. Ideas, ideals, and moral intuitions are a 
definite part of man’s nature, if we mean by nature the 
total of phenomena. 

Next we need to exclude some of the erroneous as- 
sumptions of the skeptics and pragmatists. They have 
been inclined to treat the concepts of natural law, such 
as truth and justice, as merely subjective arfd actually 
unattainable. They maintain that the standards and 
ideals of natural law are matters for ethics and moral 
philosophy and have no place in the administration of 
the positive law. But anyone familiar with the actual 
practice of our courts knows that such tests as, What 
is reasonable? What is true? What is just? are daily in 
use. As Dean Pound has pointed out, civil engineers still 
make practical use of the axioms of geometry, although 
they seem to be discredited by the doctrines of relativity. 
So courts use the standards of truth and justice in spite 
of the fact that philosophers might not agree upon 
definitions of such terms. 

The pragmatists entertained the hope that legal ad- 
ministration could be reduced to an-exact science, but 
that is a vain hope because the law is dealing with hu- 


man personality, which cannot be weighed or measured. 


In dealing with human relationships courts are con- 
tinually confronted by varfables and imponderables. 
But that fact does not warrant an abandonment of all 
effort. Courts have thousands of years of accomplish- 
ment to their credit. 

Another cause of misunderstanding and opposition 
comes from the fact that natural law has been misused 
and abused. Over-zealous enthusiasts have created ex- 
pectations which could not be fulfilled. Furthermore, 
natural law has frequently been appealed to in support 
of contentions which were not consonant with its prin- 
ciples. Autocracy and vested interests have been prone 
to use natural law as a shield. As a consequence it has 
been opposed by many who should have opposed only its 
abuse. 

But now the exigencies of our times make it neces- 
sary to re-examine the basic concepts and the essential 
function of natural law in the full perspective of history 
and free from prepossessions of our own era. A num- 
ber of notable contributions to such a study have al- 
ready been made. Some of them have been published 
in the JouRNAL. Others have been cited in our “We 
Recommend” column. 
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= A Healthy Disrespect? 


Do you recall seeing in the newsreels how ludicrous 
Mussolini looked beating his breast on some Italian 
balcony; how incredible and ridiculous Hitler appeared 
screaming and shaking his gory locks at the browbeaten 
Master Race? 

What if that had occurred in the United States? Why, 
some garage hand on the fourth row from the back 
would certainly have given off a loud horse laugh and 
yelled out a ribald crack, and the speii would have 
been broken and the crowd lost and gone. 

Americans are like that. They gave the Eighteenth 
Amendment the horse laugh, and prohibition is gone. 
They disregard inconvenient restrictions. If they think 
they can get by with it, they fill up the no parking spaces. 

I am not so sure that is not a healthy attitude. 

According to theory, a law once legally enacted should 
be unquestioningly obeyed. But Americans simply will 
not obey a law generally unpopular, generally con- 
sidered unreasonable or unjust, or one foisted unjustly 
upon them. The theorists have always torn their hair 
at that, at Americans not being law-abiding. The cor- 
nerstones of the republic were being undermined. The 
country was going to the dogs. So said the theorists. 
But the republic is still here and it grows older each day. 

I wonder if it is not the American public instead 
of the theorists who are right and wise. The public 
is empirical; the theorists theoretical. The theorists 
must follow the procedure necessary to any mental 
activity: they must remove from the flux of vitality 
any idea and put it in a little pigeon hole so they 
can comprehend it, observe it, analyze it, draw con- 
clusions from it. The public never considers that. It 
simply acts. If the theory, the law, does not work, the 
people discards it without a thought of analyses and 
conclusions. 

The rigidity inherent in the theorists’ procedures 
produce statism and dictatorships; the mild anarchy of 
the pragmatist who obeys or not produces the true 
liberalism which is the antithesis of regimentation. 
Perhaps the average American is right in thinking, or 
in feeling subconsciously, that all government is bad; 





Each month a member of the Journal's Advisory Board is asked 
to contribute an editorial signed by him. In this way we hope 
to be able to reflect the many facets of opinion, and the active 
interests, of lawyers, judges and teachers of law, in all parts 
of the United States. The views expressed by each contributor 


are his own, and are not necessarily those of the Advisory 
Board or the Board of Editors. 


Editorials 


that the least possible government is the best; that, as 
Lord Acton said, all power corrupts, and absolute power 
corrupts absolutely; and that he, the average American, 
will not be a victim of it or a party to it. 

Perhaps he is right. Perhaps life should be played 
occasionally by ear, not always by note. Perhaps the 
line between those laws which should be obeyed and 
those which should not is a wavering line, itself in 
flux. Perhaps, like some of the laws themselves, that 
division cannot be made rigid and accurate and just 
in all instances. I am -not sure. 

Of one thing I am certain. If everywhere there were 
a healthy disrespect for constituted authority, a healthy 
realization that a man in public office is only a man, 
the same man he was before he got in office, there 
would be less likelihood of the extinction in the world 
of individual freedom and of the complete encroach- 
ment upon the individual by the state and its autocratic 
power. 


Oxford, Mississippi PHIL STONE 





Editor to Readers 











That there is a certain amount of practical wisdom 
in the suggestions made by Phil Stone in the above 
contributed editorial cannot be doubted. Complete 
subserviency on the part of a people produces the evils 
which were found in Nazi Germany. Those evils, how- 
ever, are not to be feared in America. The great danger 
in America today is a disintegration of our constitu- 
tional government because of over-emphasis of the 
popular will—the wishes of the “sovereign people”. The 
air seems to be charged with a disrespect for precedent 
and all legal restraint. It is indicated in all phases of 
life, from the decisions of the Supreme Court to the 
Gallup poll. The policy of the JouRNAL has been to 
emphasize the fact that just as an individual needs a 
code of principles to restrain his arbitrary conduct, so 
a nation needs constitutional principles to restrain the 
arbitrary will of governmental agents or the populace. 


. - * 7 


In publishing in this issue former Justice Roberts’ 
article “Now Is the Time: Fortifying the Supreme 
Court’s Independence”, the JOURNAL does not intend 
to imply a departure from its traditional policy of re- 
fusing to interfere in the determination of any matter 
which is before the House of Delegates for a statement 
of Association policy. Both because of the excellent 
statement that it is and the respect and honor in which 
the author is held, the JourNnat feels that the pro- 
nouncement deserves publication regardless of its rela- 
tion to pending Association policy matters. 
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Boab mume BIOS OF PROV 
ERBS, MAXIMS AND FAMILIAR 
PHRASES. Selected and arranged 
by Burtgn Stevenson. New York: 
The Macmillan Company. 1948. 
$20.00 Pages viti, 2957. 

Burton Stevenson is a Princeton 
graduate who, after taking a fiing 
at journalism, became librarian of 
the public library at Chillicothe, 
Ohio, where he has served almost a 
half century. His record of writing 
and reading is staggering. He has 
authored some thirty novels, as well 
as a number oi other books. He must 
be, as few authors are, an omnivorous 
reader. He has heretofore been the 
editor of four compilations, the best 
known of which are his Home Book 
of Verse and Home Book of Quota- 
tions. His dictionary of quotations 
I have found the most useful of the 
many on my library shelves. When I 
fail to locate the elusive quotation 
otherwhere, I turn to Stevenson and 
am usually rewarded. 

This is a companion volume to 
the Quotations and rivals it in 
excellence. Almost necessarily there 
is some overlapping. Repetition, 
however, is not mere copying; there 
is evidence of additional research 
where the quotations had not there- 
tofore been traced to a definitive 
source. 

Generally, however, Mr. Stevenson 
observes the distinction’ between 
mere quotations on the one hand 
and proverbs, maxims and common 
phrases on the other. The “Intro- 
ductory Note”, which was apparently 
though not avowedly written by Mr. 
Stevenson, declares that “familiar 
quotations” have been added when 
“they contain a well-known phrase, 
or because they relate to the develop- 
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inent of some proverbial expression”. 
\ maxim, in the Note, is defined as 
“the sententious expression of some 
general truth or rule of conduct, .. . 
a proverb in the caterpillar stage, as 
Marvin puts it” which “becomes a 
proverb when it gets its wings by 
winning popular acceptance, and 
flutters out into the highways and 
byways of the world”. 

There is no definition of common 
phrases. Many of them have lost 
their savor by becoming clichés;' 
many others are still as salty as a 
two-year-old Tennessee ham. 

Mr. Stevenson lists his major 
authorities? but there is no reason 
to doubt the statement that he has 
supplemented them by wide reading, 
especially of the French sources and 
the Greek and Latin classics. 

The result is a reference book 
which should be placed in every 
library, however small. It is compre- 
hensive, legibly printed on thin but 
tough paper, and handsomely bound. 
The arrangement is_ intelligibly 
topical; and—an essential to a 
volume of this type—there is an 
excellent index comprising almost 
300 pages.* No reader will ever admit 
that any index is perfect, but this 
one is nearly so. All key words are 
noted, and not only the page on 
which they appear but their posi- 
tion on the page; and—mirabile dictu 
—popular misquotations have been 
indexed under the wrong word as 
well as under the right one—a boon 
to us of fallible memories. 

This leviathan is a book that Ba- 
con would have catalogued among 
those to be “tasted”. It is, however, 
sO appetizing that after culling the 
hors d’oeuvres one has the same sen- 
sation of repletion that comes when 


one has circled the table at a smor- 
gasbord. 

Whether delicacies are physical or 
mental, some sense of proportion is 
desirable. So having tried Mr. Steven 
son's treatment of repeated quota- 
tions I tested his scholarship. “O.K.” 
is a fruitful source of controversy 
and I found that Mr. Stevenson had 
negiected none of the disputants. 
Was “of the people, by the people, 
for the people” original with Lin 
coln? Mr. Stevenson traces it to 
Theodore Parker. No Gilbert and 
Sullivan fan, especially if he is a 
lawyer, is unfamiliar with the lines: 

So I fell in love with a rich attorney's 

Elderly, ugly daughter. . 
“And a very nice girl you'll find her! 

She may very well pass for forty-three 

In the dusk, with a light behind 

her!” 
If that literary barrister, W. S. Gil- 
bert, is, as Mr. Stevenson suggests, 
indebted to Isaac Bickerstaffe’s Maid 
of the Mill,* published nearly a cen- 
tury before Trial by Jury, at least 
Gilbert better phrased the idea. 

Much more surprising, however, is 
the source of the familiar lines: 

In the Blue Grass region 

A “Paradox” was born. 
The corn was full of kernels 
And the “colonels” full of corn. 
Chis is attributed to Chief Justice 
John Marshall.5 
Inevitably Mr. Stevenson is not 





1. “A trite phrase that has lost precise mean 
ing by iteration." Webster's New International 
Dictionary of the English Language (2nd Ed.) Un- 
abridged. G. & C. Merriam, Springfield, 1944. 

The Oxford Dictionary gives only the literal 
meaning of cliché: ‘‘the French name for a stereo- 
type block; a cast or ‘dab’; applied esp. to a 
metal stereotype of a wood-engraving used to 
print from."’ 

2. Among those in English are: The Oxford Eng- 
lish Dictionary; English Proverbs and Proverbial 
Phrases, by G. L. Apperson; Oxford Dictionary of 
English Proverbs, by William George Smith; Dic- 
tionary of American English; Dictionary of Ameri- 
canisms, by John R. Bartlett; Poor Richard's Al- 
manack, by Benjamin Franklin; Partridge’s Dic- 
tionary of Clichés. 

3. The format is strikingly similar to that of the 
Quotations, which was published by Dodd, Mead 
& Co. 

4. “By candle-light nobody would have taken 
you for above five-and-twenty."" The Maid of the 
Mill, Act. 1, scene 2. 

5. “He had been asked for a rhyme on the 
word ‘paradox’, which, of course, this is not. See 
Brooks, The World of Washington Irving, page 
365, note’’ (page 1292). 
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invariably successtul in tracing every 
inclusion to its source. The poll- 
sters, columnists, reporters and poli- 
tical prognosiicators have penitently 
vvowed their willingness to “eat 
crow”. Mr. Stevenson finds the exact 
expression frst used in 1912, al 
though an anonymous political com- 
mentator, in Scribners in 1880, wrote, 
“To cook crow for his own party”. 
Shakespeare, however, expressed the 
iacsz Gi Going penance by eating the 
unappetizing: “He is come to me 
and bid me eat my leek.”® Another 
familiar phrase which recent events 
indicate is likely to become less com- 
mon in the future—“solid South” 
has no known origin, although it 
was apparently first used in the cam- 
paign of 1876. 

This is not the only quotation 
which may become uncommon. An- 
other is John Lyly’s: ““There was an 
olde saying, all countries stande in 
neede of Britaine, and Britaine of 
none.” Even some maxims of which 
lawyers are fond may become out- 
moded. Terence’s “Settled once, 
settled forever” may have adum- 
brated stare decisis but it has no 
application to constitutional cases 
“while this Court sits”. The common 
law may have in essence adopted the 
Arabic proverb that “hearsay is not 
like ocular evidence” but the Model 
Code of Evidence has not. 


Did Mr. Stevenson have in mind 
his principle of selecting such famil- 
iar quotations as “relate to the de- 
velopment of some proverbial ex- 
pression” when he included two say- 
ings of President Franklin D. Roose- 
velt? “I hope that your committee 
will not permit doubt as to constitu- 
tionality, however reasonable, to 
block the suggested legislation.” 
“The United States Constitution has 
proved itself the most marvellously 
elastic compilation of rules of govern- 
ment ever written.” 

It is tempting to a reviewer to con- 
tinue to play the jackdaw by bedeck- 
ing himself with borrowed plumage; 
but sometimes in a sense in which 
Shakespeare did not mean it, “the 
end crowns all”. 


Mr. Stevenson has collected so 
much that is enlightening and amus- 


ing that perhaps it ss ungratelul to 
wish for more. But, when | came to 
the heading “Thought and Speech” 
I did miss one of my favorites: 

That happy time ‘twixt boy aad yuth, 

When thought is sprech, and speech 

is truth 

Rermemberim: that it has beeu 
said that Justice Frankfurter was in 
fluenced in the flag salute cases by 
what Justice Holmes had said on the 
symbolism of the flag,’ | looked for 
and failed to find the quotation 
The flag 


is but a bit of bunting to one who in 


“We live by symbols. 
sists on prose. Yet. . . its red is our 
life blood, its stars our world, its 
blue our heaven. It owns our land 
At will it throws away our lives.”* 

These minor omissions are unim 
portant; if they prove anything, it is 
merely that today no scholar—how 
ever learned and indefatigable—can 
be omniscient. 

WALTER P. ARMSTRONG 

Memphis 


Repiscovery OF JUSTICE. 
By F. R. Bienenfeld. New York: Ox 
ford University Press. 1947. $4.00 
Pages 263. 

In his introduction, the author 
points out that from ancient times 
there have been two conceptions of 
justice, diametrically opposed to one 
another. One of these concepts views 
justice as the highest aim of the state, 
superior to law; the other as a sub- 
jective illusion which rulers have 
utilized as a cloak for domination by 
force. 

The author sides with the former 
view. He calls it natural law—‘‘the 
indispensable fundament of any fu- 
ture national and international or- 
der’’. It is, however, natural law with 
a changing content. In this respect, 
the author expresses his indebted- 
ness to G. B. Vico, who encouraged 
him to subscribe to the relativity of 
natural law. He also acknowledges 
the influence of psychologists, includ- 
ing Freud. These acknowledgements 


foreshadow the character of the book.. 


The author opens with a psycho- 
logical study of family life. He first 
describes the relations among chil- 
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: 


dren and the demands they asset 
upon one another He says vere are 
four such demands, The first is that 
ach receive ne tess than the others 

th. communist principle. Lhe sec 
ond is che socalist doctrine vhat cach 
be rewarted in accordanre wit? bi 
achic vements. Tie toird ‘5 tiie con 
servative thwory, that each has the 
right tu retain what he has received 

passers UE Laer. ARG the fourth 
is the /:beral doctrine, whereby each 
child claims individual liberty to 
pursue his own desires. To these are 
added the nationalistic dogma, 
whereby the children, though fight 
ing among themselves, will unit 
against an intruder 

In treating the relations between 
children and parents, the author 
makes a four-fold division. The first 
he terms the theocratic idea of jus 
tice. It is the state in which the par 
ent rules over the infant with an 
omnipotent absolutism and in turn 
is revered as a god. The second is the 
individualistic concept, whereby the 
child, unaware of all social obliga 
tion, asserts his desires, and wishes 
extermination to all who stand in 
his way, including his parents. The 
next stage is self-determination, 
which is the impulse of the child to 
make his own way. It arises when the 
child has passed the stage of com- 
plete helplessness. The last stage of 
domestic justice is what the author 
calls social cooperation. It is the 
dawning sense of mutual rights and 
obligations. 

It is the author's thesis that this 
evolution in the nursery has its coun- 
terpart in civil society. In this regard 
he says: “The relations between chil- 
dren do not differ essentially from 
those between citizens, and the atti- 
tude of children towards the parental 
ruler is basically identical with that 
of the subjects towards their gov- 
ernors in society.” This identity in- 
cludes the maturing process; that is, 
society grows up as children grow up. 
There are rules for each stage of the 
process. These rules he calls natural 





6. Henry V, v. 1, 10. 

7. The Roosevelt Court, by Herman Pritchett, 
page 281. 

8. Holmes’ address on John Marshall (1901). 
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law. They change with the evolution- 
ary process. Within each period, 
they are self-evident. Therefore the 
“Law of Nature .. . is of eternal 
value only for a particular period of 
social development”. His thesis is 
then developed by historical refer- 
ences to systems of private law, pub- 
lic law and procedure. 

He closes his treatise with a timely 
treatment of human rights as the 
basis of world order. As to this, he 
declares that as long as the laws of 
humanity, which supersede all man- 
made laws, remain ill-defined, “all 
international organizations and espe- 
cially the United Nations have no 
material rules upon which they can 
rely for guidance”. 

Mr. Bienenfeld would probably 
agree that one of the outstanding 
things about his book is his conten- 
tion that natural law is of changing 
content. I think this calls for an ex- 
plication of the term natural law. In 
its customary meaning, natural law 
stands at the opposite pole from 
man-made laws. The two terms are 
natural law on the one hand, and 
positive laws on the other. Natural 
law, as the phrase implies, is linked 
with nature, the nature of the hu- 
man being. As such, it is inherent in 
the human conscience and is self- 
evident. In the social order it pre- 
scribes that we do good to others, 
harm no one and render to each his 
own. From that it follows that we 
must not kill, steal, slander or the 
like. These principles are universal 
and immutable. Positive, man-made 
rules apply these principles to the 
particular circumstances of time and 
place and are therefore relative and 
changeable. 

Apparently it is the positive rules 
rather than the inherent principles 
which the author has in mind when 
he uses the term “natural law”. This 
is evident not only from the book as 
a whole but from the following pass- 
age: 

There are rules in force in every 
nursery concerning the treatment of 
babies, others for that of toddlers, dif- 
ferent ones again for children of 
school age, and yet others for ado- 


lescents. Rules which are self-evident 
for babies constitute “natural law” 
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for that age: they must lie in a cradle, 
must have milk and carefully selected 
food, should be regularly fed and 
kept clean, and should sleep two-thirds 
of the day. . . . These rules are of 
eternal significance for a certain age 
and a certain stage in nursery life and 
are bound to be superseded by other 
likewise natural laws in the subse- 
quent period. 


This illustrates that the literature 
of natural law needs to be perpetu- 
ally disciplined by the strict mainte- 
nance of the distinction between gen- 
eral principles, which are constant, 
and particular applications of them, 
which are changeable. Perhaps an 
important step toward this objective 
would be to cease using the single 
term “law” for both elements; that 
is, that we should reserve the term 
law for positive laws and that what 
we have hitherto called natural law 
we should call the principles of laws. 
It would be interesting if, in another 
book, Mr. Bienenfeld would address 
himself to the principles, which for 
many centuries have been known as 
natural law. If he does, I think he 
will no longer plead for a changeable 
natural law. 

Harotp R. McKINNON 
San Francisco 


SELECTED LEGAL OPINIONS 
OF THE DEPARTMENT OF JUS- 
TICE, UNITED STATES ARMY 
MILITARY GOVERNMENT IN 
KOREA. Edited and compiled by Al- 
bert Lyman, Seoul, Korea: Depart- 
ment of Justice, Headquarters, Unit- 
ed States Army Military Government 
in Korea. 1948. No price stated. 
Pages 230. 


With the defeat of the Japanese 
empire in World War II the occupa- 
tion of Korea presented unique as- 
pects. Japanese sovereignty over Ko- 
rea, which was part of the Japanese 
empire, was terminated by the Pots- 
dam Declaration of July, 1945; on 
December 6, 1945, an ordinance of 
military government vested in that 
government all property in South 
Korea owned or controlled by the 
Japanese government or by any of its 
nationals, corporations, societies or 
the like. Thus, while Koreans had 


ceased to be Japanese nationals by 
the terms of the Potsdam Declara- 
tion, Korea was still a state in the 
making, and there was no test or defi- 
nition of Korean nationality. To 
solve this, the military government 
had to continue in force, on a tem- 
porary basis, any laws or regulations 
in force on August 9, 1945. 

In view of this background of the 
problem in respect to the disposition 
of property, one can well see that 
legal officers of the occupation wres- 
tled with many knotty problems. But 
this was not all. The necessarily re- 
sulting chaos following the complete 
collapse of the government of a sub- 
ject people posed stickers that ran 
the gamut of society’s activities. The 
difficulties of solution were com- 
pounded by the thrusting of Korea 
into the arena of East-West political 
combat and tension. 

How the group of American law- 
yers, in uniform and mufti, constitut- 
ing the Department of Justice of the 
military government, attacked, sifted 
and answered the problems submit- 
ted to it from March of 1946 to Au- 
gust of 1948 is depicted in this paper- 
bound, illy-printed but intensely 
interesting volume. For the book’s 
mechanical deficiencies, Mr. Lyman 
duly apologizes. But he needn’t have. 
The richness of the material compen- 
sates fully. Besides, this valuable 
record may now be reproduced in 
adequate form in the United States. 

A mere perusal of this group of 
opinions reflects the wide variety of 
problems of Korean life during the 
occupation. But it is quite possible 
that some of the opinions may be- 
come the basis for future interna- 
tional law. There are opinions 
ranging from the “power of New 
Korea company to purchase auto- 
mobiles” to an order of execution. 

No lawyer can read this collection 
without feeling a surge of pride and 
faith in his profession and a grati- 
tude to these few who performed 
arduous and difficult duties under 
adverse circumstances. Charles Perg- 
ler, a distinguished civilian lawyer 
who directed the activities of the 
Opinions Bureau of the occupation 
Department of Justice for about a 
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year and a half, says in a foreward: 
“I know of no case in which the rul- 
ings of the Bureau were disregarded. 
The American occupation in Korea 
was one of a rule of law. That per- 
haps is the finest tribute which a 
civilian participant can pay to the 
occupation”. To which statement 
this compilation of opinions bears 
evidence. 
R. B. A. 


Tue FEDERAL INCOME TAX: 
A GUIDE TO THE LAW. By Joyce 
Stanley and Richard Kilcullen. New 
York: Tax Club Press. 1948. $6.00. 
Pages xv, 344. 


The authors, members of the New 
York Bar, state the purpose and 
scope of their book in the introduc- 
tion and by way of coda in the con- 
clusion: 


The book is not a treatise on in- 
come tax law. An attempt at complete 
coverage would have obscured the 
basic principles in a mass of detail 
and of information of a very limited 
and specialized interest. 

The book is planned as a guide for 
those who wish to understand income 
tax law. The place to begin is with 
the general structure of the Code and 
the meaning of its basic provisions. 
Therefore, this book has been con- 
fined to an explanation of the funda- 
mental provisions of the Internal 
Revenue Code, the more important 
Regulations and those court decisions 
which have become a part of the basic 
structure of the tax law. As stated in 
the introduction, the book is intended 
to give the reader a general familiarity 
with tax law, to point out the prob- 
lems rather than to give all the an- 
swers, and particularly to provide a 
foundation on which a wider knowl- 
edge can be built. 


The purpose of the book has been 
achieved. With succinctness and 
clarity it sets forth, in simple reada- 
ble language, the Internal Revenue 
Code, section by section, and the 
Regulations and important court de- 
cisions making application of the 
statute law. The actual text of nei- 
ther Code nor Regulations is repro- 
duced: what is offered is a straight- 
forward explanation of the meaning 
and effect of the complex jargon in 
which, too often, these basic state- 


ments of rights and duties are en- 
cased. By judicious selection the un- 
important and the occasional are 
touched lightly, the significant and 
the consequential are stressed. The 
result is readability and comprehen- 
sibility, which, where the subject 
matter is the federal income tax, is a 
consummation devoutly to be wished. 

A considerable portion of the book 
is devoted to Sections 111, 112 and 
113 of the Code, which are the sec- 
tions dealing with realization of gain 
or loss, recognition of gain or loss, 
and bases of property, “the most dif- 
ficult and technical of any of the 
Code sections that are of general 
application”. 

The importance of the subject 
matter cannot be overstressed. As 
pointed out in the excellent intro- 
duction of Randolph E. Paul, the 
federal income tax annually takes 
out of the pockets of the millions 
who earn it nearly $40,000,000,000, 
or one-fifth of our national income. 
Those who are not tax experts still 
require a knowledge of the law. “For 
practicing lawyers who do not spe- 
cialize in tax law, for law students, 
for accountants working in the tax 
field, and, in general, for all people 
who in their business or profession 
need more than a casual knowledge 
of income tax law”, this book can 
provide a guide through the maze. 
It is especially designed to be help- 
ful to the practicing lawyer, who 
more and more finds that he can 
rarely intelligently deal with any 
business problem without being 
confronted by a tax problem. The 
authors have fashioned a tool which, 
like the seismograph as used by ge- 
ologists, can point the way to hidden 
tax problems, offering not treasure 
trove, but too often dangerous cre- 
vasses and pitfalls. 

Husert A. McBrive 
Memphis, Tennessee 


American LABOR AND THE 
GOVERNMENT. By Glenn W. Mil- 
ler. New York: Prentice-Hall, Inc. 
1948. $7.35. Pages xiv, 638. 


This book, prepared as a text for 
a college course on labor, is most 
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ambitious in its coverage. The author 
has attempted to discuss all of the 
points at which government regula- 
tions directly affect labor. Labor re- 
lations, workmen’s compensation, 
child labor, minimum wages and 
maximum hours, fair employment 
practice acts and wage stabilization 
receive attention. This breadth of 
treatment necessarily results in rather 
superficial consideration of some of 
the material. 

The book .is divided into three 
parts: the first, governmental regu- 
lation prior to World War I; the sec- 
ond, the period between the two 
wars; and third, the years of World 
War II and later. A hurried review 
of the conspiracy cases in the nine- 
teenth century precedes the discus- 
sion of the use of the injunction in 
labor disputes. In criticizing the use 
of injunctions in labor disputes, the 
author is convinced that the status 
quo cannot be maintained in a-con- 
troversy of this kind and the effect 
of the injunction is to weaken ma- 
terially the position of the union 
and the workers in their economic 
struggle. In this first part there is a 
good summary of the cases in which 
the Sherman and Clayton Acts were 
applied to organized labor. The 
treatment of the cases under the 
Norris-LaGuardia Act is somewhat 
less effective. 


In the second part of the book, 
emphasis is placed on the develop- 
ment of labor legislation in the '30’s. 
It is suggested that much of this leg- 
islation was a product of the unem- 
ployment during the depression and 
that it might have been enacted re- 
gardless of the party in power. The 
author states that a strong socially 
minded president gave direction and 
impetus to the program and that 
more was accomplished because Pres- 
ident Roosevelt urged it. The author 
in appraising the social security pro- 
gram finds both the old age and un- 
employment compensation benefits 
to be inadequate. One can surely 
agree that it would be difficult to 
support a family even on the maxi- 
mum payments either for old age or 
unemployment. The author makes 
clear the problem of unemployment 
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compensation; if the benefits are suf- 
ficient to support the worker and his 
family, there is a loss of incentive to 
be gainfully employed; if the pay- 
ments are insufficient for support, the 
worker's family must suffer during a 
period of involuntary unemploy- 
ment or he must receive additional 
sums from public assistance. Al- 
though the social security programs 
offer some protection to the worker, 
they are not substitutes for employ- 
ment at a high rate of pay. 

One interesting section of the book 
deals with the health insurance plan. 
Professor Miller approves a_ plan 
which would provide complete medi- 
cal and hospital service for workers 
and their families to be financed by 
a tax on payrolls. He would also 
provide an income to the wage 
earmer during a period of disability 
due to illness or accident not arising 
out of employment. One may specu- 
late why such coverage should not 
be available to all individuals with 
low incomes, rather than only to 
workers and their families. 

The summary of the War Labor 
Board experience is much too lim- 
ited to give an adequate understand- 
ing of its operation during the war 
and its effect upon post-war labor 
relations. In discussing the post-war 
period and the enactment of the 
Taft-Hartley Act, Professor Miller 
indicates that the attitude of labor 
leaders in opposing any amendment 
to the Wagner Act was unwise. The 
resistance of union labor to change 
probably resulted in a bill which was 
more restrictive of union activities 
than it otherwise would have been. 

This book is a good survey of labor 
problems and governmen: regula- 
tion. It is useful to lawyers as a sum- 
mary of the growth of government 
intervention in this field. It does not 
point out the conflicts in labor policy 
as does Metz, Labor Policy of the 
Federal Government, nor is it as ac- 
curate a statement of the law as 
Gregory, Labor and the Law, but it 
does give an over-all view of the 
whole field. It is extremely readable. 

One hesitates to point out minor 
faults in a work of this kind. I found 
the repeated use of the terms “‘lib- 


48 American Bar Association Journal 


eral” and “progressive” a little dis- 
concerting. The Supreme Court of 
the United States is severely criti- 
cized for its interference with the 
legislative will in declaring some of 
the early statutes unconstitutional, 
but there is an assumption that the 
court will correctly hold some parts 
of the Taft-Hartley Act invalid. A 
few inaccuracies in the statement of 
legal propositions reduce the value 
for lawyers. For example, the author 
writes of the contract clause of the 
Fifth Amendment (of the United 
States Constitution) on page 87. 
There is on page 322 a statement 
that a cease and desist order of the 
NLRB under the Wagner Act is dif- 
ferent from an injunction entered by 
a court. In analyzing the certifica- 
tion provisions of the Taft-Hartley 
Act the author states that “the Board 
may not rule a craft unit as inappro- 
priate for bargaining, even though 
previously the Board has named a 
broader bargaining unit, unless a 
majority of the persons in the craft 
vote against separate representa- 
tion”. The language of the Act does 
not require this restrictive interpre- 
tation and the NLRB has in a num- 
ber of cases refused to hold an elec- 
tion to permit the craft separate 
representation where the Board de- 
cided that other factors than prior 
certification made the larger unit 
appropriate. These errors do not af- 
fect the value of the book as a broad 
survey of government controls of la- 
ber, but do limit its value to lawyers. 
Russet N. SULLIVAN 


University of Illinois 
Urbana 


Cases AND MATERIALS ON 
LABOR LAW. By Archibald Cox. 
University Casebook Series. Brook- 
lyn: Foundation Press. 1948. $8.50. 
Pages xxxv, 1432. 

The real development of a distinct 
field of law and segment of the prac- 
tice commonly understood as con- 
tained in the title “labor law” began 
when the Supreme Court upheld the 
constitutionality of the Wagner Act 
in 1937. Growth in that field since 
then has been dynamic and rapid. 


Consequently, many lawyers practic- 
ing “labor law” today, and many 
judges deciding labor cases, are do- 
ing so by force of circumstances with- 
out the benefit of previous broad, 
scholarly analysis or formal training 
in that field of the law as a whole. 
Under these circumstances, a large 
body of case law has developed, quite 
naturally, with concepts borrowed 
from other fields of law and experi- 
ence, some of the principal ones of 
which do not fit in major particulars 
(e.g., what is the “consideration” for 
a collective bargaining “contract” 
when there is no promise on the part 
of employees for faithful work? and 
see also Wirtz, “Lawyers’ Role in Ne- 
gotiations and Arbitrations,” 34 A.B. 
A.J. 547; July, 1948). Furthermore, 
lawyers and judges alone have not 
built the labor law of today. Admin- 
istrative and quasi-judicial agencies, 
including boards of arbitration, have 
played a major role. These agencies 
have often been manned by social 
scientists and economists, as well as 
ordinary folks who have sought to 
avoid the so-called “legalistic” ap- 
proach. Successful briefs and con- 
trolling opinions have often been 
treatises on social philosophy instead 
of expositions of the law. “Labor 
law” appears to many as a mass of 
irreconcilable precedents. 

Professor Cox, of Harvard Uni- 
versity, has undertaken the difficult 
task of bringing together in a single 
volume the many important concepts 
in this conglomerate of judicial, 
quasi-judicial and partisan social 
thought developed in the United 
States since the Civil War in orde1 
to provide a tool for use in the class- 
room teaching of labor law. While 
not the first casebook in the field, this 
book is broader in scope and more 
thorough in organization than any 
others which have come to this re- 
viewer's attention. Unsettled prob- 
lems are highlighted, but, in case 
book fashion, the editor does not 
attempt to point the way to solutions. 
Editorial notes are largely confined 
to transitional material, to factual 
explanations of administrative pro- 
cedures, etc. In providing a class- 
room tool, Professor Cox has also 
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furnished the profession with an ex- 
cellent source for condensed back- 
ground reading or for quick refer- 
ence, 

Following a_ historical introduc- 
tion commencing in 1870 and run- 
ning to date, which is designated 
Part I, he treats separately the nego- 
tiation, terms, administration and ju- 
dicial enforcement of the collective 
bargaining agreement, as Part II. 
Part III deals with ‘““The Establish: 
ment of the Collective Bargaining 
Relationship” and might more logi- 
cally precede Part II in the orderly 
sequence of a law school course. As 
pointed out in the preface, however, 
Professor Cox chose the sequence he 
did to emphasize at the outset that 
the collective bargaining process is 
the heart of the subject and to give 
the student some insight into indus- 
trial life. In his classroom course he 
would then develop how the statutes 
the 
within which otherwise free collec- 
tive bargaining functions. He further 
points out in the preface that indi- 
vidual instructors using the book 
could easily change this sequence if 
they chose. Part IV deals with “Re- 


’ 


and decisions are framework 


course to Economic Weapons” such 
as strikes, picketing and other con- 
certed activities, legal and illegal, as 
well as means of settling labor dis- 
putes. Part V deals with the relation- 
ship between the individual em- 
ployee and the union and covers 
“union security”, the regulation of 
unions and the protection of indi- 
vidual employee rights. 

Like any traditional case-book, the 
subject work consists chiefly of rather 
full quotations from judicial and 
other opinions in decided cases. Pro- 
fessor Cox has, however, included 
important opinions of the National 
Labor Relations Board, arbitrators’ 
opinions and awards, Congressional 
committee and conference reports, 
and even portions of partisan briefs 
where particularly expository of a 
principle or point of view. He has 
so expertly woven these separate 
original documents with his own edi- 
torial notes that the book provides 
clear, connected and _ interesting 
reading from beginning to end. It 


makes its points without the neces- 
sity of extended classroom discussion, 
which is required with many case- 
books in which a lesser job of mar- 
shalling and editing has been done. 
\n “Analytical Table of Contents”, 
which breaks down the outline of the 
book into detailed subheadings and 
lists the cases quoted or abstracted 
under each, along with an index and 
table of cases, add to the value of the 
book as a practicing lawyer's desk 
reference. Where a case is important 
under two or more points in the out- 
line, a cross reference is provided and 
full citations to original publications 
are given for all cases and materials 
used. 

The appendix contains: (1) the 
text of the National Labor Relations 
Act (with changes made by the Taft 
Hartley Act indicated with italics 
and brackets), (2) the portions of the 
Labor-Management Relations Act 
not included in the National Labor 
Relations Act, (3) the Norris-La 
Guardia Act, (4) the Railway Labor 
Act, and (5) the Fair Labor Stand- 
ards Act (wage and hour law). Legis 
lative changes may soon detract 
somewhat from the value of this ap- 
pendix as a reference. Already the 
Supreme Court in the celebrated 
“overtime on overtime” decision (68 
§. Ct. 1186) has expanded upon the 
Circuit Court of Appeals’ opinion in 
Aaron vy. Bayridge Operating Co. 
which Professor Cox quotes in part 
in treating the Fair Labor Standards 
Act as affecting the terms of the col 
lective bargaining agreement. 

The value of the work as a whole, 
however, will not be materially les- 
sened by legislative developments of 
the type in contemplation in any 
known quarter. Most of the basic 
principles of American labor law are 
now quite firmly established. The 
carping is on the fringes. The sub- 
ject work should serve for many 
years as a sound basis for law school 
courses, and as a valuable aid for the 
lawyer practicing in labor law who 
has not had comprehensive training 
specifically for such practice. 

Rosert D. MorGAN 
Peoria, Illinois 
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T ne ELEMENTS OF LEGAL 
CONTROVERSY. AN INTRO 
DUCTION TO THE STUDY OF 
ADJECTIVE LAW. By Jerome 
Michael. Brooklyn: The Founda 
tion Press. 1948. $7.50. Pages 756. 


Dame Rumor’s unreliable relative, 
Student Rumor, relates that Profes- 
sor Michael's course in civil proce- 
dure at the Columbia University 
School of Law is difhcult, perplex- 
ing and therefore somewhat un- 
popular with first year students. 

Each first year law course must 
take students faintly trained in the 
educational technique of the typical 
liberal arts college—lectures in which 
the professor dispenses factual mate- 
rial he is not sure the students will 
bother to read in the assignments, 
followed by examination to test the 
memory of the students for the wis 


To 


wrench law students loose from this 


dom contained in the lectures. 


pleasant educational pastime and 
plunge them up to their necks, and 
even over their heads at times, in the 
rough sea of legal dialectic is the 
problem in each first year course, and 
not least in the civil procedure 
course. Professor Michael's new case 
book, aptly called The Elements of 
Legal Controversy, is a guide to that 
part of the law well meriting Thur 
man Arnold's description of law as a 
whole as an “argumentative tech- 
nique”, 

The student who in his first year 
may be in despair over some of the 
far from obvious decisions included 
should be savoring their rich and 
lasting flavor by the third year and 
relying through years of practice on 
the keen cutting edge developed 
through the mastery of materials such 
as Professor Michael has gathered. 
Like brandy, this book is for heroes. 
The plodding, mediocre student who 
hopes to join easily the army of in- 
adequately trained law graduates 
American law schools disgorge so 
casually will stub tender toes on hard 
cases early in the book. Even if this 
student dodges Professor Michael's 
exacting introduction, “The Objects 
of the Course”, he will only find him- 
self grappling with Blackstone, Lang- 
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dell and the Indiana Supreme Court, 
determining the necessity of a de- 
mand in statutory replevin. To the 
zealous beginner, however, the book 
is a richly-equipped intellectual gym- 
nasium in which to flex flabby intel- 
lectual muscles which must become 
hard and yet resilient in three short 
years. 

Recent cases are numerous; pro- 
cedural statutes are frequently set 
forth and bold use is made of textual 
comments. Professor Michael begins 
with cases showing the modes of 
righting legal wrongs and considers 
the varieties of remedies, purpose 
and enforcement of judgments and 
the factor of justiciability. The legal 
and factual conditions of a remedy 
and the legal and factual conditions 
of avoiding a remedy are taken up 
in turn by means of cases discussing 
the offensive and defensive aspects 
of pleading. To the ancient lore of 
common law pleading only sixty-five 
pages are devoted, much of them 
containing critical material. 

Necessarily the value of a case- 
book must be determined in the 
crucible of classroom use, but an 
assessment of The Elements of Legal 
Controversy without that ultimate 
test leads to the conclusion that Pro- 
fessor Michael has produced a 
meaty, provoking volume that should 
stimulate practitioners as well as 
students. 


WILLIAM TUCKER DEAN, JR. 
New York University 
New York City 


i ASES ON THE LAW OF 
AGENCY. By Edwin R. Keedy and 
A. Arthur Schiller. Indianapolis: 
Bobbs-Merrill Company. 1948. $6.50. 
Pages x, 650. 


The law of agency has not dimin- 
ished in importance in our jurispru- 
dence with the developments of the 
past twenty-five years. Its import- 
ance has, in fact, grown with the in- 
creased complexity and volume of 
the business of our time. This has 
not resulted in more hours of “Agen- 
cy” in the law school curricula, or 
in heavier and thicker case-books 0.1 
agency. The number of hours de- 
voted to the straight agency course 
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has actually grown fewer, and case- 
books have accordingly grown thin- 
ner. This does not mean that less 
agency is being taught. Quite the op- 
posite is true, for important aspects 
of the representative relation are 
included in more specialized courses 
such as business associations, labor 
law, trusts, etc. While other case 
books may bulge with sheer exuber- 
ance of materials, the agency case 
book can be kept attractively handy- 
sized. 


The new case-book by Professors 
Keedy and Schiller is well suited to 
the current straight agency course. 
The preface states that it is a revi- 
sion of Professor Keedy’s Cases on 
Agency, published in 1924, and that 
the arrangement of cases is the same. 
The treatment is conventional, step 
by step from the nature of the rela- 
tionship and competency of the par- 
ties to termination of the relation- 
ship in the final chapter. In short, 
it is straight agency law without the 
attempted lure of any sort of “func- 
tional” approach to the subject. The 
arrangement is that of a logical de- 
velopment of the law of the subject, 
and the student who studies from 
these cases should acquire a good 
basic foundation in the rules of the 
representative relation. 


The selection and editing of the 
cases are excellent. Recent cases re- 
place many of the older ones in the 
earlier edition, and most of them do 
not appear in any other case-book. 
The student will not only learn the 
rules of agency, but also have a 
good time doing it, for the cases are 
interesting as well as instructive. He 
may wonder why it is necessary today 
to brief a case which says that a slave 
may be an agent (page 40) or that a 
son taking his sisters to a picnic with 
his father’s team is the servant of his 
father since he is discharging a duty 
usually performed by a slave (page 
165). But more often the cases will 
present situations rewarding beyond 
the sedate substance of agency law. 
For example, there is the one (page 
197) of the telegraph boy who, act- 
ing within the full scope of his em- 
ployment but using only his own 
legs as a means of locomotion, negli- 


gently collided with the plaintiff on 
the public sidewalk to plaintiff's in- 
jury. The student will there see that 
unusual discernment will be required 
to understand why the courts can 
agree that the rule of respondeat 
superior will apply when the boy is 
astride a bicycle but will sharply dis- 
agree as to the application of the rule 
when the same boy moves about his 
employment upon his own natural 
equipment. Intriguing also is the 
instance (page 209) of the sewing 
machine salesman who delictually in- 
termingled the business of his prin- 
cipal with his own by proposing a 
“date” to a prospective customer 
whose husband was not at home. The 
ungrateful lady sued the innocent 
principal and recovered. Truly the 
course in agency need not be dull. 

The citation of other leading and 
recent cases in accord or contra to 
the principal cases is not new nor 
unique; but it is a most helpful de- 
vice in indicating to the student the 
present state of the law on the point 
as well as directing him to other au- 
thority. These citations are supplied 
for most of the cases and are usefully 
liberal in number. The other foot- 
note material is commendably short. 
Typical statutes changing common 
law rules have been included in the 
text. By and large the volume will 
please the hardy pedagogue who 
thinks a case-book should be a col- 
lection of good cases and scorns to 
use those non-case materials so popu- 
lar nowadays in casebooks on all 
subjects. 

RALPH C. BARNHART 


University of Arkansas 
Fayetteville 


- HE HERALDS OF THE LAW. 
By C. G. Moran. London: Stevens 
& Sons, Ltd. 1948. 17s6d. Pages vt, 
114. 


The author of this book has been 
a part-time law repertér in London 
since 1903 and, as he tells us in his 
short preface, was sub-editor of the 
Law Journal Reports for more than 
a decade. The essays contained there- 
in, he says, were written by a prac- 
ticing law reporter for his brother 
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reporters in England, the dominions, 
the colonial empire and the United 
States. One may add that it would 
be difficult to find anyone better 
qualified to deal with the subject of 
law reporting, and there is no doubt 
that he has given us a most interest- 
ing account of the work from the 
time of Bracton to the present day. 
He modestly states that there has 
been no research, except perhaps a 
little delving amongst the works of 
researchers. He has delved to good 
effect. 

In his first two chapters, dealing 
with “The Great Casuists and Re- 
porters—Certain Grave and Sad Men”, 
he notes that from the first year of 
Richard I (1189) plea rolls were be- 
ing officially made and officially pre- 
served. These plea rolls, the court 
record of the cases in a term, were 
written in court hand on both sides 
of parchment about two feet long 
and nine or ten inches wide. One 
hundred years after the date of the 
first plea rolls in our possession 
Maitland is quoted as stating that as 
early as 1285 “someone was endeav- 
oring to report in the vernacular— 
that is to say, French—the oral de- 
bates heard in court. In 1293 a fairly 
continuous stream began to flow.” 
Then follows an account of the Year 
Books which cover the period 1285- 
1537, when they abruptly ceased to 
appear. After the Year Books came 
reports of cases under the names 
of those who reported them. The 
author notes the various series of re- 
ports which were in existence prior 
to the “law reports” and goes on to 
explain the circumstances leading up 
to the publication of the latter, 
which made their appearance in 
1865. 

The two great Elizabethan report- 
ers, Plowden and Coke, have a chap- 
ter to themselves, followed by an- 
other on Sir James Burrow, Mans- 
field’s reporter. Two interesting 
chapters are those on the control of 
law reporting and copyright in 
judgments and headnotes. The au- 


thor defines a law report as “the 
production of an adequate record of 
a judicial decision on a point of law, 
in a case heard in open court, for sub- 
sequent citation as a precedent”, and, 
in dealing with the subject of what 
cases should be reported, he states 
that the primary judgment whether 
a case is reportable is that of the law 
reporter: it is his only executive and 
by far the most important function 
for which he is remunerated. It 
should here be noted that in Eng- 
land all law reporters are members 
of the Bar and they are responsible 
only to their editors. There are no 
“official” or “state” law reporters. 
Official shorthand notes are taken of 
all judgments in the House of Lords 
and in the Judicial Committee of the 
Privy Council. Nearly all the 
speeches of the law lords and the 
judgments in the Privy Council are 
printed and handed to law reporters 
just after their delivery. By the 
rules of the Supreme Court it is pro- 
vided that in witness actions in the 
Chancery or King’s Bench Divisions 
and at Assizes a shorthand note of 
the evidence and of the summing up 
by the judge shall be taken by official 
shorthand writers in the courts. Simi- 
lar notes are taken in the Probate, 
Divorce and Admiralty Division, and 
in all examinations in bankruptcy. 
These form the court records of the 
proceedings and they are available to 
parties concerned in them. 

Mr. Moran has dealt very in- 
structively with the subject of report- 
ability of cases and, if his remarks 
are taken to heart by the less experi- 
enced, we may in future have fewer 
reported cases but more law. He 
criticizes Professor Goodhart’s ar- 
ticle on law reporting published in 
the Law Quarterly Review of Jan- 
uary, 1939, and refers to his sugges- 
tion that questions of fact should be 
reported as, to a law reporter, sheer 
heresy. The simple criterion as to 
reportability should be “does the de- 
cision add anything to what we al- 
ready know to be settled law”. 
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In his concluding remarks the au- 
thor pays tribute to the assistance 
given by judges and counsel who 
“spare neither time nor trouble” in 
helping in cases of difficulty. 

Your reviewer has no hesitation in 
recommending this work to all mem- 
bers of the profession, whether law 
reporters or practicing lawyers, as a 
most interesting and informative 
work. The volume is tastefully pro- 
duced and well-bound. 

H. A. C. STurcess 


Middle Temple Library 
London 


Ewcycropepia OF INCOR- 
PORATING FORMS. New York: 
Prentice-Hall, Inc. 1948. $12.50. Pages 
cuit, 1166. 

The sub-title accurately describes 
this as “an exhaustive compilation 
of forms used in organizing a cor- 
poration”, prepared by the editorial 
staff of Prentice-Hall with the assis- 
tance of correspondents, attorneys 
and corporations, throughout the 
country. All states and all steps in 
organization are separately covered, 
with recommended forms at every 
stage. Reported decisions have been 
taken into account. It is all very 
comprehensive. There are more 
than 325 pages of “specific pur- 
pose” clauses for corporate charters. 





FOR THOSE WHO WISH to pursue 
further readings as historical and legal 
background for Ben W. Palmer's cur- 


rent series of articles in the Journal, 
we recommend: 


REDISCOVERY OF JUSTICE. By F. R. 
Bienenfeld. New York: Oxford 
University Press (1948). 

THE REVIVAL OF NATURAL LAW. By 
Roscoe Pound. 17 Notre Dame 
Lawyer, No. 4 (June, 1942). 

LIBERTY AGAINST GOVERNMENT. By 
Edward S. Corwin. Baton 
Rouge: Louisiana State Uni- 
versity Press (1948). 
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ONE OF THE MOST TIMELY and fa- 


vorable presentations that has been 
accorded to proposals by our Associa- 
tion in recent years was in the No- 
vember 21 issue of This Week, a 
Sunday “feature” magazine edited 
and published by the New York He» 
ald-Tribune and extensively circu- 
lated by other Sunday newspapers as 
well throughout the United States. 
The article was headed “We Can 
Clear Up Our Divorce Tangle”, as 
told to Dorothy Dunbar Bromley by 
Judge Paul W. Alexander, of the 
Domestic Relations Court in Toledo 
(Ohio), 1948-49 Chairman of our As- 
sociation’s Committee on Divorce 
and Marriage Laws and Family 
Courts, which is the successor of the 
Association Committee which organ- 
ized and conducted the Legal Section 
of the notable 1948 National Con- 
ference on Family Life (34 A.B.A.]. 
448; June, 1948) and drafted the 
recommendations adopted by that 
Conference and unanimously ap- 
proved by the House of Delegates in 
Seattle on September 7 (34 A.B.A.]. 
894; October, 1948). The vividly- 
written and strikingly-illustrated ar- 
ticle declared in its conspicuous sub- 
heading: 


HERE IS A BOLD PLAN FOR PRE- 
VENTING THE BREAKUP OF U.S. 
HOMES, IT WAS DRAWN BY THOSE 
WHO KNOW THE PROBLEM BEST— 
THE LAWYERS OF THE AMERICAN 
Bar ASSOCIATION. THE NEXT 
MOVE IS UP TO THE PRESIDENT. 
Judge Alexander’s article tells im- 

pressively the story of our Associa- 
tion’s successful efforts to assist the 
National Conference to develop a 
constructive, remedial plan which 
will put marriages on a sounder foot. 
ing and take the hypocrisy and per- 
jury out of divorce. “We on the 
A.B.A. Committee concluded that a 
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uniform federal divorce law is not 
the solution,” declared our Associa- 
tion’s spokesman, who went on to say: 


It might even be a backward step. 
Not long ago Congress enacted a di- 
vorce law for the District of Columbia 
which is hardly regarded as a model. 
What we need is a new, socially con- 
structive approach. 

The change will have to come state 
by state, and public opinion will have 
to be educated and marshalled. As a 
first step, the A.B.A. working commit- 
tee will urge the organizations repre- 
sented at the Washington meeting to 
call on the President to appoint a 
citizens’ Commission. 

Ten or more leaders in law, re 
ligion, medicine, education and so 
ciology would then be charged with 
re-examining our marriage and di- 
vorce laws and divorce procedure. A 
model state law, drawn up by experts, 
could be embodied in the commis- 
sion’s report. 

There are substantial grounds at 
this time for hoping that the joint 
efforts of the continuing organization 
created by the National Conference, 
our Association’s Committee and 
other organizations at work for re- 
form will bring about the early cre- 
ation by President Truman of such 
a commission as our Association and 
the National 
mended. 


Conference recom- 
—-—- - ee 

MEANWHILE, SENSATIONAL and truly 
scandalous developments in New 
York City have given point and force 
to our Association’s report and rec- 
ommendations. New York is one of 
the states in which proof of uncon- 
doned adultery is the only ground 
for divorce. Confronted with the 
choice between resort to perjury to 
establish a spurious residence in an- 
other state for divorce purposes or 
perjury to prove a non-existent adul- 
tery with an “unidentified woman” 
as grounds for divorce in their home 
state, many New York couples have 


been led by disgraceful members of 
the profession of law to seize on the 
latter alternative as more convenient, 
no more culpable and obviously 
cheaper. Drastic ridding of the of- 
fending lawyers is underway; local 
bar associations and legislators are 
considering whether the grounds for 
breaking up a marriage should not 
be relaxed and made much easier, to 
obviate the need for perjured proof 
of “residence” or “guilt”. Religious 
forces have rallied strongly against 
relaxing the grounds for divorce un- 
der the present New York law. In 
the judgment and experience of 
Judge Alexander and our Associa- 
tion’s Committee, such an expedient 
by itself, transgressing both the re- 
ligious and civil sanctions of mar- 
riage, would be no solution and 
might usher in worse abuses and 
evils, akin to those of the Soviet state. 


> 








THE CHANGES IN ARMY and Ai 
Force court-martial procedures an- 
nounced and acclaimed by Army Sec- 
retary Royall on December 8, to be 
effective as of February 11, will be 
recognized as tending to improve 
further the administration of mili- 
tary justice and to make its adminis- 
tration more even-handed as_ be- 
tween officers and enlisted men. With 
the approval of President Truman, 
changes are made in the Articles of 
War applicable to courts martial 
along lines provided for in Title II 
of the Selective Service Act passed by 
the 80th Congress. A still more im- 
portant advance will be the estab- 
lishment of an independent Judge 
Advocate General and staff, which 
the statute prescribes as one of the 
further changes to be put into effect 
before February 1. Meanwhile, the 
Committee headed by the highly re- 
spected Professor Edmund M. Mor- 
gan, of the Harvard Law School, 
appointed by Defense Secretary For- 
restal to prepare a unified code fon 
the Navy as well as the Army and Air 
Force, is expected to report by Janu- 
ary 1. 

To recognize the improvements 
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that are being made, one does not 
have to go the whole way with Sec- 
retary Royall’s claim on December 8 
that the Army’s court-martial system 
will after February | be better than 
the civilian systems of justice. Nor 
should the fact be lost sight of, amid 
these various betterments, that the 
most vital one of all is still withheld 
and still opposed by the Army, al 
though it was advised by the Vander- 
bilt Committee and has repeatedly 
been urged by our Association. The 
New York Times reminded of this 
on December 8 by saying in an edi- 
torial: 

While the present revisions and the 
others to be made during the next few 
weeks are good, more fundamental 
ones than these are needed to correct 
the abuses that are so obvious to le- 
gally trained civilians who find them 
selves in uniform during wars or na- 
tional emergencies. Neither the pres 
ent changes nor those still to be made 
under Title II fulfill all the recom 
mendations made by the Vanderbilt 
Committee of the American Bar Asso- 
ciation or by other bar association 
committees that have studied the 
problem. It is hoped that the 
Morgan report will go beyond the 
present changes, and particularly that 
it will remove the administration of 
justice in the armed services from 
command and place it in a completely 
independent legal department. This 
is the reform that most close students 
of courts martial believe is funda 
mental. 


———_—_-__ © 


Wuart Sovirt COMMUNISM does to 
lawyers and bar associations was re- 
flected in a dispatch on December 8 
to the New York Times from Prague, 
in once-free Czechoslovakia, to the 
effect that the Communist-controlled 
government of that country had an- 
* nounced a measure creating district 
councils of lawyers or bar associa- 
tions which will be responsible for 
the ethical standards and the techni- 
cal choice of the lawyers permitted to 
practice. Under this new law for the 
regulation of the legal profession, as 
adopted by the Cabinet, lawyers will 
receive fees for their services but 
these fees must be turned over to the 
district lawyers’ associations, which 
will pay the individual attorney ac- 
cording to the work he does. Assist- 
ants in lawyers’ offices will not be 


employees of the lawyers themselves 
but of the district councils and will 
be paid by the councils. The coun- 
cils will be responsible for the giving 
of free legal advice. It is reported 
that the Communist press had cam- 
paigned, even before last February's 
events and the installation of a 


new system of government, for a 

purge of the legal profession. Since 

February the Communists have in- 

sisted on the need to bring the legal 

profession into line with the princi- 

ples of the “people’s democracy”. 
acne 


the 
November issue of the Canadian Bar 


Ir IS INTERESTING to read in 
Review a report to the Canadian Bar 
the 
and 


Association by Committee on 


Constitutional Administrative 
Law of the Section on the Adminis- 
tration of Civil Justice. With the re 
port are published footnote com 
B. Milner, of Halifax, 


Chairman of the Committee. As to 


ments by J. 


judicial review of the exercise of ad 
ministrative powers in Canada, the 
report says: 

It is now safe to say . at, in the 
absence of an express Stair wy pro 
vision excluding review, in must cases 
where a public authority on whom 
rule making or deciding powers have 
been conferred has exceeded his au 
thority, his rule or decision may be 
quashed by a judge of the supreme 
court. Unlike the United States, where 
the “due process” clause of the Con- 
stitution is a basis for much judicial 
review, no constitutional basis for a 
“review” of an authority's ruling or 
decision is to be found in Anglo-Ca- 
nadian law. It is a right to intervene 
that the courts have created for them 
selves by the extension of the old pre 
rogative writs of mandamus, certiorari, 
prohibition and habeas corpus, to 
mention only the more commonly 
used. By careful selection of the 
proper writ, in a manner strangely re 
miniscent of common-law pleadings, a 
lawyer today may sometimes compel 
a dilatory official to exercise his statu- 
tory powers. A lawyer may also per 
suade a court to quash a decision of an 
authority who has acted with more 
haste than good judgment. Tech- 
nically, of course, the basis of “review” 
must be that the authority has acted 
beyond his powers, but the practical 
result of the cases is to give a right of 
review where the authority has exer- 
cised an apparently unlimited discre- 
tion unreasonably or where he has 


Miscellanea 


followed what the court considers im- 
proper procedure, which it calls a 
“denial of justice”. 

As to an express statutory 


vision 


pro- 
excluding judicial review, 
Chairman Milner states in a footnote 
that “It is almost impossible to pre- 
dict the effect of a section excluding 
The courts have 
been very free in taking jurisdiction 


judicial review. 


notwithstanding clear language to 
the contrary. Compare Rex v. Mor- 
rell, [1944] 3 D.L.R. 710, and Re 
Brown, [1945] 3 D.L.R. 324”; also, 
that “Judicial review is not of course 
the same as an appeal on the merits. 
In the former case the judge may 
only quash the decision or allow it 
to stand. But by carefully excluding 
the factors to which an official may 
not refer (the traditional charge is 
that the official in exercising his ab- 
solute discretion has referred to ‘ex- 
traneous considerations’) the court 
may so limit the exercise of discre- 
tion as to leave thé official with only 
one plausible conclusion from his 
facts.” 

IN oUR NOVEMBER ISSUE (page 
1020) this department commented 
on the commendable results which 
had been won by the Association of 
the Bar of the City of New York, its 
Committee on the Judiciary headed 
by Bethuel M. Webster, and its 
special Committee headed by Eustace 
bringing about the 
nomination of highly qualified and 
worthy candidates by the two major 
political parties for the office of 
Surrogate of New York County, 
which in terms of its control of 
“political patronage” is probably 
the most succulent judicial office in 
the This dramatic and 
highly desirable offering of a choice 
between excellent candidates had 
been accomplished in the face of 
discouraging conditions which for a 
long time indicated that neither 
party would make a thoroughly 
satisfactory nomination. The Associ- 
ation of the Bar attested that both 
George Frankenthaler and Judge 
John A. Mullen were “qualified to 
hold the office of Surrogate”, to 
succeed James A. Delehanty, who 
was retiring under the age limitation. 


Seligman, in 


country. 
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Mr. Frankenthaler received the 
endorsement of the Liberal Party; 
the American Labor Party named 
O. John Rogge, who had lately come 
to New York from the Department 
of Justice. 

When the voting took place, it was 
found that in spite of the Democratic 
Party sweep the independent-minded 
voters had created a situation which 
still needed attention from _ the 
organized Bar. From those who went 
to the polls and voted on Election 
Day, Mr. Frankenthaler’s plurality 
was less than seventy, with questions 
raised as to the paucity of votes 
recorded for Surrogate on the voting 
machines in one or two strongly 
Democratic election districts. The 
absentee ballots, cast by men in the 
armed forces, by commercial travel- 
ers, and by governmental employees 
in Washington and overseas, brought 
Mr. Frankenthaler’s plurality above 
1150. The election officials had 
apparently violated flagrantly the 
supposed secrecy of the absentee 
voting; supporters of Judge Mullen 
asked the courts to invalidate all of 
the absentee ballots, although they 
had been issued, marked and re- 
turned in full conformity with the 
law. Robert P. Patterson, President 
of the Association of the Bar and 
former Secretary of War, appeared 
in various courts successively in 
behalf of Mr. Frankenthaler’s right 
to a certificate of election, as a 
matter of vindicating the will of a 
clear majority of the voters. The 
outcome was favorable in all courts 
and the electoral contest was aban- 
doned by the Tammany organization. 

Through the efforts of the Associa- 
tion of the Bar, the nominations had 
assured the election of a Surrogate 
of high character and qualifications; 
but it is no secret in the metropolis 
that generally the members of the 
Association were well pleased by Mr. 
Frankenthaler’s election and had 
undoubtedly supplied by their 
diligent efforts the meager margin 
of votes by which he had won despite 
the strong Democratic pluralities in 
New York City. And retiring Sur- 
rogate Delehanty has written to 
Chairman Webster, of the Associa- 
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tion’s Committee on the Judiciary: 
. . . No one can fail to recognize the 
energy and skill with which your 
Committee addressed itself to the 
task of making the public realize the 
public harm inherent in a political 
misuse of*the Surrogate’s Court. I do 
not think that there has ever been a 
more dramatic or a more successful 
awakening of public interest in the 
maintenance of judicial standards 
than that accomplished by your Com- 
mittee. 
The end result of your efforts was 
to give to the community the oppor- 
tunity to choose between two qualified 
men. The choice made by the com- 
munity assures a fine administration 
of the Court for the coming years. 
& 

THE IRONICAL ASPECT may have 
elicited no widespread comment, 
but more than a few observers have 
pointed out the downright insistence 
of the members of nearly all of the 
fifty-eight delegations in the General 
Assembly of the United Nations 
that, irrespective of the parlous state 
of the world and the uncompleted 
status of many urgent items on their 
calendar, adjournment in Paris 
should be taken in time to permit 
members to get home in time for 
the Christmas season. The General 
Assembly is made up of representa- 
tives of many races, religions, legal 
systems, and stages of economic 
socialization. God is not mentioned 
in its Charter; prayer does not enter 
into its proceedings, which seem 
often to be sorely in need of prayer; 
its Universal Declaration of Human 
Rights could not contain the im- 
mortal sentence that “All men are 
created equal and are endowed by 
their Creator with certain inalien- 
able rights”. Even the tepid avowal 
that men are “endowed by nature 
with reason and conscience” had to 
be stricken from the early drafts 
(34 A.B.A.J. 204; March, 1948) lest 
the translation of the phrase into 
some language might reflect a divine, 
even though pantheistic, origin of 
rights. Yet nearly all men of all races 
and religions seemed insistent on 
getting to their homes for the joyous 
kindly season which commemorates 
events in a Palestine village nearly 
2000 years ago. 

In vain, the members of the 








British delegation, who could go 
to their firesides by plane from Paris 
in an hour or two, urged that the 
Assembly stay in session and finish 
its work; in vain, the French and one 
or two other delegations urged that 
sessions be continued into the week 
of December 13, which would mean 
that some delegates could not get 
home in time for Christmas. Cyn- 
ically, the Soviet bloc proposed 
that all business not finished by 
December 11 be postponed until the 
1949 regular session next September. 
None of these appeals could com- 
mand sufficient votes, even from 
those who had been responsible for 
holding the 1948 Assembly in Paris, 
instead of New York. Nearly every- 
one wanted to get away to their 
homes and families for what is 
known the world over as_ the 
Christmas season; after that they 
would be willing to come to Lake 
Success and Flushing Meadows, on 
April 1 or at any other time agreed 
on, to finish the business of the 
1948 Assembly. Whether the spirit 
of the Christmas-tide would have 
pervaded the Assembly if it had re- 
mained in session, and whether that 
spirit will survive and be ascendant 
in April, cannot now be known. 


Incidentally, from a few of those 
who “beat the gun” and left Paris 
ahead of the formal recess, we gain 
an interesting impression that the 
holding of Assembly sessions in 
Europe, even in Paris, is not now 
regarded as providing as desirable an 
atmosphere and background. The 
continent of Europe seems to be too 
near the “cold war” for Berlin, too 
near the Communist-dictated strikes 
in France and Italy, too near the 
socialized governments which now 
hold weak and uncertain sway in 
countries which were strong and 
influential through many centuries. 
The 1948 convocation in Paris may 
have supplied many first-hand im- 
pressions, but it is said that the 
strength and security of the United 
States and Canada may have con- 
siderable attraction and appeal to 
many leaders in the United Nations 
in 1949, even aside from times when 
the Assembly is in its sessions. 
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Committee Chairman. 


®" The proposed new estate tax reg- 
ulations under the Revenue Act of 
1948 have been released. They re- 
late in large part to the marital 
deduction allowable in connection 
with property passing from a de- 
cedent to his surviving spouse. This 
note will deal only with the pro- 
posed rules to be issued under sub- 
paragraph (F) of Section 812 (e) (1) 
of the Code—the provision covering 
trusts for the benefit of the surviving 
spouse. 

Generally speaking the marital de- 
duction applies only to property 
which passes to the surviving spouse 
outright and in fee simple. Sub- 
paragraph (F) creates an exception 
in favor of property left in trust 
where the surviving spouse is en- 
titled for life to “all the income from 
the corpus of the trust” with a power 
of appointment in the spouse exer- 
cisable in favor of herself or her 
estate. The meaning of this provi- 
sion, particularly the language just 
quoted, is not clear, and the Congres- 
sional reports shed little light on the 
subject. The proposed regulations 
give us in some detail the Bureau's 
interpretation. 

The income requirement will be 
satisfied if the effect of the trust is to 
give the surviving spouse “that degree 
of beneficial enjoyment . . . which 
the principles of the law of trusts 
accord to a person who is unquali- 
fiedly designated as the life benefi- 
ciary of a trust”. This general stand- 
ard is amplified by examples indica- 
ting the line which will divide the 
qualifying trust in which the spouse 
is a real life beneficiary from the non. 








Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 


The Marital Deduction—Proposed Regulations Affecting Trusts 


qualifying trust where the primary 
purpose is the accumulation of in- 
come, directly or indirectly. 

Broad administrative powers will 
not disqualify the trust if subject to 
reasonable restraint under local law. 
The trustee may be authorized to 
allocate receipts between income and 
corpus, to determine charges to be 
made against income and corpus and 
to apply income for the spouse's 
benefit. The income requirement 
is met notwithstanding that the trust 
instrument contains the following 
common provisions: stock dividends 
and proceeds of sales to be treated 
as corpus; bond premiums to be 
amortized out of income; depletion 
to be charged to income; provisions 
against alienation or attachment of 
the spouse’s interest. 

Unproductive property presents a 
problem. A power to retain a resi- 
dence or other property for the per- 
sonal use of the spouse will not dis- 
qualify the trust. Otherwise the 
critical question is whether the trus- 
tee is required to convert the proper- 
ty within a reasonable time and to 
compensate the spouse for income 
lost through any undue delay. If the 
primary purpose of the trust is to 
safeguard the property, for example 
where the trustee is required to re- 
tain the property without compensa- 
tion to the spouse as life beneficiary, 
this test will not be satisfied. 

The proposed regulations recog- 
nize that several separate trusts may 
be created by a single instrument 
and that an undivided interest in 
property may constitute the corpus 
of a trust. This will be important 















































in determining whether the spouse is 
entitled to all the income “from the 
corpus of the trust”. 


The spouse must be entitled to all 
the income “for life” and it must be 
“payable annually or more frequent- 
ly”. According to the proposed regu- 
lations it is sufficient that income for 
the period between the last distribu- 
tion date and the spouse’s death be 
subject to her power of appointment. 
At the other end the mere fact that 
income payments are not to com- 
mence until the trust property is 
distributed to the trustee will not 
disqualify, unless the executor is au- 
thorized to delay distribution be- 
yond a reasonable period. The trust 
income need not be paid to the 
spouse. It is sufficient that she have 
the right to call for the income each 
year, even though the amount not 
drawn down is to be added to the 
corpus. 


The other requirement of sub- 
paragraph (F), that the spouse be 
given an unqualified power of ap- 
pointment over the trust corpus, is 
relatively clear and the proposed 
regulations do not deal with this 
phase of the statute in as much de- 
tail. The point to bear in mind is 
that the spouse must have the un- 
restricted right, exercisable alone 
and in all events, to take over the 
property (e.g., a power to invade 
corpus) or to appoint it to her estate 
at death or a combination of these 
powers. If such powers exist the 
designation of remaindermen to take 
in default of appointment will not 
disqualify the trust. Of course such 
powers will make the trust property 
subject to tax in the estate of the 
surviving spouse under Section 


811 (f). 


The proposed regulations resolve 
many of the questions which have 
been raised as to the meaning of 
subparagraph (F). They should be 
carefully studied by any lawyer who 
undertakes to draft a testamentary 
trust for the benefit of the surviving 


spouse. 
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United States Senate Action in 1949 


On Convention 


® The Senate of the United States 
will be asked in 1949 to vote for or 
against the ratification of the pro- 
posed multipartite treaty or inter- 
national convention to outlaw the 
extermination of racial, religious or 
national groups as such, as a new 
crime under the generic term of 
“genocide”. The House of Delegates 
of our Association is likely to con- 
sider recommendations as to our 
Association’s stand, at the mid-year 
meeting on January 31-February 2. 

The General Assembly of the 
United Nations approved the pact 
early in December; the first twenty 
signatures were attached by pleni- 
potentiaries in Paris on December 
11. Among the governments signing 
Australia, France and the 
United States. The convention will 
be subject to signature until 
December 31, 1949, by members of 
the United Nations and by non- 
members to which the General 
Assembly extends an invitation to 
sign. 


were 


The convention will be subject 
meanwhile to ratification, and will 
come into effect on the ninetieth 
day after the deposit of the twentieth 
instrument of ratification by signa- 
tory states. After January 1, 1950, 
the convention may be acceded to by 
members or by such non-members. 
If ratified, it binds the ratifying’ 
states for ten years and thereafter 
during successive five-year periods 
for such contracting parties as have 
not denounced it by written notice 
given at least six months before the 
expiration ef the current period. 
The convention continues in effect 
unless and until the denunciations 
bring the number of adhering parties 
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as to Genocide 


to fewer than sixteen. Any contract- 
ing party may ask for a revision at 
any time, in which event the As- 
sembly is to determine what, if any- 
thing, is to be done about it. 

Before the action of the 1948 
meeting of the General Assembly of 
the United Nations, held in Paris, 
its Legal Committee (No. 6) com- 
pleted two months of consideration 
and further revision of the conven- 
tion, and sent it .to the Assembly 
with its approval. 

Before taking final action, the 
Legal Committee, which originally 
had stricken from the treaty the 
provisions for the possible trial of 
individual violators by and before 
an international court or tribunal, 
restored provisions which were re- 
garded by many, but not by all, of 
the dissident nations as an accept- 
able compromise or formula of 
solution. Some nations which favored 
the principles and objectives of the 
convention looked on the proposed 
mechanics or procedures as_ still 
creating potentially dangerous and 
unworkable precedents. With the 
United States favoring the pact, the 
final vote in the Legal Committee 
was 36 to 0 in favor of approval and 
submission. The USSR and other 
members of the Soviet bloc ab- 
stained or were absent from the 
voting in the Committee on the 
submission of the pact, as did the 
United Kingdom and some other 
leading nations. On the final vote 
in the Assembly, there were no 
recorded abstentions and the vote 
was announced as unanimous. 

The convention covers direct 
genocide (the killing of members of 
a racial, religious or national group 


as such with an intent to destroy the 
group, in whole or in part) and also 
biological genocide (the prevention 
of births, the kidnaping and transfer 
of children, the imposition of dele- 
terious conditions of life, etc.). It 


does not take account of cultural 
genocide directed against the chief 
characteristics of a group, such as 
its distinctive language or religion, 
and involving the destruction of the 
cultural heritage of the group, of 
its books, arts, churches, historical 
monuments, etc. Conceivably the 
convention may be found to need 
elaboration or more exact defini- 
tion of the acts covered by the new 
crime of “genocide’”’—the term origi- 
nated as recently as 1944 by Raphael 
Lemkin, of the Yale University Law 
School, in his book on Axis rule in 
occupied countries and first used in 
the indictments and during the 
trial of Nazi war leaders. 

The convention has several aspects 
of long-run significance, which may 
well be pointed out here, in advance 
of the consideration of the pact by 
the House of Delegates of our As- 
sociation, January 31-February 2, 
and by the Senate of the United 
States on the issue of ratification. 
William L. Ransom, Chairman of 
our Association’s Committee for 
Peace and Law Through United 
Nations, has prepared the following 
preliminary statement for informa- 
tion: 


“(1) The convention states and de- 
fines an international ‘crime’, which 
is new in its appellation if centuries 
old in its nature; and this creation 
and definition of a ‘crime’ are 
formulated and initiated by the Gen- 
eral Assembly of the international 
organization. «nd are to be made ef- 
fective through international legisla- 
tion by convention. 


“(2) The contracting parties (i.e., 
those who sign and ratify or who ac- 
cede after twenty have ratified) un- 
dertake to enact the necessary domes- 
tic legislation for the execution of 
the convention and to provide effec- 
tive penalties for persons guilty of 
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violations. Methods of enforcement 
and carrying out judgments for pun- 
ishment, etc., have not yet been de- 
vised; the situation under the con- 
vention will not be analogous in 
most respects to that under the Char- 
ter for the international military 
tribunals. 

“(3) The individuals who will be 
individually punished for these new 
international crimes are ‘constitu- 
tionally responsible rulers, public 
officials, or private individuals’. The 
crimes generally described as ‘geno- 
cide’ are not to be considered as 
“political” crimes, and there is to be 
no right of asylum for those accused. 

“(4) Article VI of the convention 
provides for trial of the guilty indi- 
viduals, ‘by any competent tribunal 
of the state in the territory’ in which 
the act was committed, or by ‘such 
international penal tribunal as may 
have jurisdiction with respect to such 
contracting parties as shall have ac- 
cepted the jurisdiction of such tribu- 
nal’, There is no specific authority 
in the convention for United Na- 
tions action to set up, within the 
borders of the United States, for ex- 
ample, an international penal tri- 
bunal to try and punish citizens of 
the United States for alleged viola- 
tions of the convention. The new 
International Law Commission is 
asked, by a separate resolution, to 
study and report as to a possible in- 
ternational tribunal; but the erec- 
tion of such a body would require 
the ratification or consent of the 
United States and the other member 
nations. 

“(5) Any contracting party may 
call upon ‘the competent organs’ of 
the United Nations to take appro- 
priate action to prevent and suppress 
acts of genocide (Article VIII) ; pre- 
sumably this would include the 
World Court, which in any event 
is to determine disputes as to ‘the 
interpretation, application or fulfill- 
ment of the present convention’ (Ar- 
ticle IX). A companion resolution 
suggests that a panel of the Interna- 
tional Court of Justice could be con- 
stituted for genocide cases. 

“It is evident that new and signi- 
ficant developments in the domain of 
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international law, world law and in- 
dividual responsibility, as well as in 
international enforcement of ac- 
countability and the punishment of 
individual offenders, are inherent in 
the proposed convention; and these 
aspects and implications are likely to 
be considered in the Senate of the 
United States. 

“Basically, however, it must be rec- 
ognized that the mass destruction of 
races, religions, ethnic cultures and 
loyalties, of the pride and spirit of 
peoples long free, did not begin with 
Hitler and did not end with the col- 
lapse of the Nazi regime. The pend- 
ing convention aims at defining and 
outlawing genocide as a crime, and 
at the crystallization and mobiliza- 
tion of the strongest moral forces 
of world opinion against it. There 
will be earnest hopes on the part of 
many that ways can be found for 
accepting and implementing such 
a convention. 


Convention on the Prevention 
and Punishment of the 
Crime of Genocide 


‘THE CONTRACTING PARTIES, 


Having considered the declaration 
made by the General Assembly of the 
United Nations in its Resolution 96 (1) 
dated 11 December 1946 that genocide 
is a crime under international law, 
contrary to the spirit and aims of the 
United Nations and condemned by the 
civilized world; 

Recognizing that at all periods of 
history genocide has inflicted great losses 
on humanity; and 

Being convinced that, in order to 
liberate mankind from such an odious 
scourge, international cooperation is 
required; 

Heresy Acree as hereinafter provided: 

ARTICLE | 

The contracting parties confirm that 
genocide, whether committed in time of 
peace or in time of war, is a crime under 
international law which they undertake 
to prevent and punish. 

ARTICLE II 

In the present convention genocide 
means any of the following acts com- 
mitted with intent to destroy, in whole 
or in part, a national, ethnical, racial 
or religious group, as such; 

(A) Killing members of the group; 

(B) Causing serious bodily or mental 

harm to members of the group; 

(C) Deliberately inflicting on the 

group conditions of life calcu- 


lated to bring about its physical 
destruction in whole or in part; 
(D) Imposing measures intended to 
prevent births within the group; 
(E) Forcibly transferring children of 
the group to another group. 
ArTicLe III 
The following acts shall be punish- 
able: 
(A) Genocide; 
(B) Conspiracy to commit genocide; 
(C) Direct and public incitement to 
commit genocide; 
(D) Attempt to commit genocide; 
(E) Complicity in genocide. 
ARTICLE IV 
Persons committing genocide or any 
of the other acts enumerated in Article 
III shall be punished, whether they are 
constitutionally responsible rulers, public 
officials or private individuals. 


ARTICLE V 

The contracting parties undertake to 
enact, in accordance with their respec- 
tive constitutions, the necessary legisla- 
tion to give effect to the provisions of 
the present convention and, in particu- 
lar, to provide effective penalties for 
persons guilty of genocide or any of the 
other acts enumerated in Article III. 

ArTIcLe VI 

Persons charged with genocide or any 
of the other acts enumerated in Article 
III shall be tried by a competent tri- 
bunal of the state in the territory of 
which the act was committed, or by 
such international penal tribunal as may 
have jurisdiction with respect to such 
contracting parties as shall have accepted 
the jurisdiction of such tribunal. 

ArTICLE VII 

Genocide and the other acts enum- 
erated in Article III shall not be con- 
sidered as political crimes for the 
purpose of extradition. 

The contracting parties pledge them- 
selves in such cases to grant extradition 
in accordance with their laws and 
treaties in force. 

Articte VIII 

Any contracting party may call upon 
the competent organs of the United 
Nations to take such action under the 
charter of the United Nations as they 
consider appropriate for the prevention 
and suppression of acts of genocide or 
any of the other acts enumerated in 
Article III. 

ArTICLE IX 

Disputes between the contracting 
parties relating to the interpretation, 
application or fulfillment of the present 
convention, including those relating to 
the responsibility of a state for genocide 
or any of the other acts enumerated in 
Article III, shall be submitted to the 
International Court of Justice at the 
request of any of the parties to the 
dispute. 
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ARTICLE X 
The present convention, of which the 
Chinese, English, French, Russian and 
Spanish texts are equally authentic, 
shall bear the date of 


ARTICLE XI 

The present convention shall be open 
until 31 December 1949, for signature 
on behalf of any member of the United 
Nations and of any non-member state 
to which an invitation to sign has been 
addressed by the General Assembly. 

The present convention shall be 
ratified, and the instruments of ratifica- 
tion shall be deposited with the 
Secretary-General of the United Nations. 

After 1 January 1950, the present 
convention may be acceded to on behalf 
of any member of the United Nations 
and of any non-member state which has 
received an invitation as aforesaid. 

Instruments of accession shall be 
deposited with the Secretary-General of 
the United Nations. 


ARTICLE XII 

Any contracting party may at any 
time, by notification addressed to the 
Secretary-General of the United Nations, 
extend the application of the present 
convention to all or any of the territories 
for the conduct of whose foreign 
relations that contracting party is 
responsible. 


ARTICLE XIII 
On the day when the first twenty 
instruments of ratification have been 
deposited the Secretary-General shall 
draw up a proces-verbal and transmit 
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a copy of it to each member of the 
United Nations and to each of the non- 
member states contemplated in Article 
XI. 

The present convention shall come 
into force on the ninetieth day following 
the date of deposit of the twentieth 
instrument of ratification or accession. 

Any ratification or accession effected 
subsequent to the latter date shall be- 
come effective on the ninetieth day 
following the deposit of the instrument 
of ratification or accession. 


ARTICLE XIV 

The present convention shall remain 
in effect for a period of ten years dating 
from its coming into force. 

It shall thereafter remain in force for 
successive periods of five years for such 
contracting parties as have not de- 
nounced it at least six months before 
the expiration of the current period. 

Denunciation shall be effected by a 
written notification addressed to the 
Secretary-General of the United Nations. 


ARTICLE XV 
If, as a result of denunciations, the 
number of parties to the present con- 
vention should become less than sixteen 
the convention shall cease to be in force 
as from the date on which the last of 
these denunciations shall become effec- 
tive. 
ARTICLE XVI 
A request for the revision of the present 
convention may be made at any time 
by any contracting party by means of a 
notification in writing addressed to the 
Secretary-General. 
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The General Assembly shall decide 
upon the steps, if any, to be taken in 
respect of such request. 


ARTICLE XVII 
The Secretary-General of the United 
Nations shall notify all members of the 
United Nations and the non-member 
states contemplated in Article XI of the 
following: 

(A) Signatures, ratifications and ac- 
cessions received in accordance 
with Article XI; 

(B) Notifications received in accord- 
ance with Article XII; 

(C) The date upon which the present 
convention comes into force in 
accordance with Article XIII; 

(D) Denunciations received in ac- 
cordance with Article XIV; 

(E) The abrogation of the conven- 
tion in accordance with Article 
XV; 

(F) Notification received in accord- 
ance with Article XVI. 


ARTICLE XVIII 

The original of the present conven- 
tion shall be deposited in the archives 
of the United Nations. 

A certified copy of the convention 
shall be transmitted to all members of 
the United Nations and to non-member 
states contemplated in Article XI. 


ARTICLE XIX 
The present convention shall be 
registered by the Secretary-General of 
the United Nations on the date of its 
coming into force. 


® The Journal is glad to receive from Association members any manuscript, material, or suggestions of items, 
for consideration for publication. Preponderantly, our columns are filled with articles planned and solicited by 
members of the Board of Editors or Advisory Board or written by them; but each issue contains articles se- 
lected from those submitted to us by others. With our limited space, we can publish only a few of those sub- 
mitted; but every article we receive is considered carefully by members of the Board of Editors unless for some 


reason it is plainly unsuited for our publication. 


Articles in excess of 3000 words including footnotes 


cannot ordinarily be considered; exceptions are sometimes made as to solicited contributions. Communica- 
tions from members on subjects of interest to the profession are invited, and will be published if and when 
our limited space permits. They should not exceed 300 to 350 words in length; if they do, the Board of 
Editors may reject or condense. The facts stated and views expressed in any article identified with an 
individual author are upon his responsibility. 


As the work of the Board of Editors is carried on by men who are widely separated in distance and busy 
in their own professional pursuits, time often elapses before a decision can be made as to whether a prof- 
fered article is acceptable and space can be made available for it. We cannot assure that submitted manu- 
scripts not accepted will be returned, although that may usually be done. 
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COSTS 
Requirements for Prosecution In 
Forma Pauperis in Federal Courts 
® Adkins vy. DuPont & Company, 93 
L.. ed. Adv. Ops. 65; 69 S. Ct. 85; 17 
U. S. Law Week 4028. (No. 1, Mis- 
cellaneous, decided November 22, 
1948.) 

Petitioner's intestate and twelve 
other employees of the respondent 
had filed an action to recover over- 
time compensation under the Fair 
Labor Standards Act. The District 
Court dismissed the action and pe- 
titioner filed a motion for an appeal 
in forma pauperis under 27 Stat. 252, 
as amended, 36 Stat. 866, 42 Stat. 
666, 28 USC §832. The District 
Court denied the motion on the 
grounds that the affidavit of poverty 
was insufficient, that all thirteen of 
the original plaintiffs had not filed 
affidavits of poverty, and that (assum- 
ing petitioner’s counsel was employ- 
ed on a contingent fee basis) peti- 
tioner could not proceed in forma 
pauperis unless counsel guaranteed 
the costs or themselves filed affidavits 
of poverty. The Court of Appeals 
denied a similar motion, and there- 
after petitioner procured affidavits 
of poverty from ten of the other 
plaintiffs and from counsel. Again 
the District Court and the Court of 
Appeals denied the motion. 

On certiorari the Supreme Court 
reversed. Mr. Justice BLACK, writing 
for a unanimous Court, held that 
while petitioner’s affidavit of poverty 
could have been more acceptably 
drawn, it was sufficient in view of the 
statute’s purpose of benefiting liti- 
gants whose cases are meritorious, 
but who cannot pay or give security 
for costs. The Court rejected absolute 
inability to pay any part of the costs 
as a test for application of the statute. 
The fact that not all plaintiffs had 
supplied affidavits of poverty was 
said to be immaterial as affecting 
petitioner’s rights. Nor were affida- 





Reviews in this issue by Richard B. Allen and 
Rowland L. Young. 
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vits of poverty required from coun- 
sel, since in such cases counsel fees 
would necessarily be contingent, 
and, as Mr. Justice BLACK remarked, 
it would be illogical to suppose that 
Congress intended such litigants to 
employ only destitute counsel. Y. 

The case was argued by John W. 
Porter, Jr., for Adkins and G. C. 
Spillers for DuPont. 


DRUGS AND DRUGGISTS 
Misleading Literature May “Accom- 
pany”’ a Drug in Interstate Commerce 
and the Drug May Be “Adulterated 
or Misbranded When Introduced into 
or While in Interstate Commerce” 
Even if Literature and Drug Are Sent 
Separately and at Different Times 
® Kordel v. United States, 93 L. ed. 


Adv. Ops. 73; 69 S. Ct. 106; 17 U. S. 
Law Week 4024. (No. 30, decided 
November 22, 1948.) 

" United States v. Urbuteit, 93 L. 
ed. Adv. Ops. 79; 69 S. Ct. 112; 17 
U. S. Law Week 4027. (No. 13, de- 
cided November 22, 1948.) 

In the Kordel case, petitioner was 
convicted on informations charging 
introduction or delivery for intro- 
duction into interstate commerce of 
misbranded drugs. The literature 
upon which the misbranding charge 
was based was clearly associated with 
the drugs, but was shipped separately 
from the drugs and at different times, 
and the question was whether the 
literature could be considered as “‘ac- 
companying such article” within the 
meaning of the Food, Drug and Cos- 
metic Act. The Court of Appeals for 
the Seventh Circuit held the prod- 
ucts and the literature interdepend- 
ent and affirmed the conviction. 

On an analogous set of facts, in the 
Urbuteit case, the Court of Appeals 
for the Fifth Circuit reversed a con- 
demnation of the property shipped 
under a provision of the Act dealing 
with articles “adulterated or mis- 
branded when introduced into or 
while in interstate commerce”. (For 
review of these cases below, see 34 
A.B.A.J. 63; January, 1948.) 

For the Supreme Court, Mr. Jus- 





tice DouGLas, writing the opinions 
in both cases, held that the “high 
purpose of the Act” would be de- 
feated by construing the phrase “ac- 
companying such article” as not 
covering the facts presented. Accord- 
ingly, he declared that the phrase “is 
not restricted to labels that are on 
or in the article or package that is 
transported”, and added: “The fact 
that it [the literature] went in a dif- 
ferent mail was wholly irrelevant 
whether we judge the transaction by 
purpose or by result.” It was con- 
tended that Congress intended to 
eliminate advertising from the scope 
of the Food, Drug and Cosmetic Act, 
but the Court answered that there 
was no such intent with respect to 
advertising which performs the func- 
tion of labeling. The Court also 
rejected a contention that the of- 
fense in the cases fell under that sec- 
tion of the Act dealing with mis- 
branding of a drug held for sale after 
shipment in interstate commerce, so 
that, as the informations contained 
no such charge, the conviction must 
be reversed. 

Dissenting in both cases, Mr. Jus- 
tice BLAcK, joined by Mr. Justice 
FRANKFURTER, Mr. Justice MURPHY 
and Mr. Justice JACKSON, agreed with 
the majority that the literature, to 
“accompany the article”, did not 
need to go in the same mail, but felt 
that where, as in the Kordel case, the 
printed matter followed the article 
in some instances a year and a half 
later, the article was not “within any 
fair meaning of the word ‘accom- 
panied’ by the printed matter”. He 
stated that the majority's interpre- 
tation seemed to create a new offense 
—i.e., introduction of drugs into in- 
terstate commerce if they should sub- 
sequently be misbranded. He agreed 
with Kordel’s contention that the 
offense, if any, world be under that 
section of the Act dealing with mis- 
branding of drugs while held for 
sale after an interstate shipment. 

A. 
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The cases were argued by Arthur 
D. Herrick for Kordel, H. O. Pem- 
berton for Urbuteit and Philip B. 
Perlman for the United States. 


EMINENT DOMAIN 


Effect of Federal Power Act upon Val- 
vation of Land Condemned for Dam 
Site 

® Grand River Dam Authority v. 
Grand-Hydro, 93 L. ed. Adv. Ops. 
81; 69 S. Ct. 114; 17 U. S. Law 
Week 4019. (No. 6, decided Novem- 
ber 22, 1948.) 

The federal question here was the 
effect of the Federal Power Act upon 
the valuation of privately-owned 
land when condemned by a state cor- 
portation for hydro-electric purposes. 

Petitioner, a public corporation 
created by act of the Oklahoma legis- 
lature to develop hydro-electric pow- 
er in that state, brought condemna- 
tion proceedings in the Oklahoma 
courts against a private utility cor- 
poration to determine the valuation 
of a dam site. Petitioner had ob- 
tained a license from the Federal 
Power Commission for construction 
of the dam. Upon trial, the court 
excluded evidence of the value of the 
land insofar as such evidence was 
based upon the greater value of the 
land as a dam site. The Oklahoma 
Supreme Court reversed, saying that 
the proper valuation should take in- 
to consideration all th2 uses to which 
the land might be put, and that to 
ignore its value for hydro-electric 
purposes would amount to taking 
private property without just com- 
pensation. Petitioner contended that 
the private corporation could not 
use the land for that purpose since 
it had no federal license, and that it 
was therefore not entitled to an 
award based upon valuation of the 
land as a dam site. 

The Supreme Court affirmed, with 
Mr. Justice Burton delivering the 
opinion. He pointed out that the 
Federal Power Act merely attaches 
conditions to the use of the land as 
a power site, and seeks to encourage 
the development of such projects, 
leaving great benefits available to the 
owner from such a use of the land. 
There is nothing in the Act, he de- 
clared, which supersedes a state’s 
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law of condemnation or restricts the 
measure of valuation in a condemna- 
tion action in state courts. The court 
was not ruling, he said, upon the 
result were the United States a party 
to the condemnation proceeding. 
Mr. Justice Doucias dissented, 
joined by Mr. Justice BLack, Mr. 
Justice RUTLEDGE and Mr. Justice 
Murpny. The dissent rests upon the 
ground that the Federal Power Act 
gives the United States exclusive do- 
minion over this property, and that 
the result of the majority decision 
grants water-power value to a private 
party who, by reason of the federal 
law, had, and could acquire, no law- 
ful claim to it. Y. 
The case was argued by Robert 
Leander Davidson for the Authority 
and by Robert D. Hudson and S. 
Frank Fowler for Grand-Hydro. 


JUDGMENTS 


Judgment Non Obstante Veredicto 
Properly Upheld Where There Was 
No Evidence or Reasonable Inference 
Therefrom To Support Jury’s Verdict 


" Eckenrode v. Pennsylvania Rail- 
road Company, 93 L. ed. Adv. Ops. 
64; 69 S. Ct. 91; 17 U. S. Law Week 
4016. (No. 28, decided November 
15, 1948.) 


In a district court the jury re- 
turned a verdict for petitioner under 
the Federal Employers’ Liability Act 
and judgment was entered. On re- 
spondent’s motion the court set aside 
the verdict and judgment and en- 
tered judgment for respondent on 
the ground that there was no evi- 
dence upon which a finding of negli- 
gence could be predicated and that 
there was no evidence of causal con- 
nection between the negligence and 
the accident. The Court of Appeals 
for the Third Circuit affirmed. 

The Supreme Court affirmed and 
in a PER CURIAM opinion stated that 
on consideration of the record there 
was no evidence, nor any reasonable 
inference to be drawn from it, to sup- 
port the jury’s verdict. 

Mr. Justice BLack, Mr. Justice 
Doucias, Mr. Justice MurPHY and 
Mr. Justice RUTLEDGE dissented. 

A. 

The case was argued by Nathaniel 


Richter for Eckenrode and Owen B. 
Rhoads for the Pennsylvania. 


LABOR LAW 
Application of Fair Labor Standards 
Act to Employees of United States 
Company Working at United States 
Base on Bermuda 
= Vermilya-Brown Company v. Con- 
nell, 93 L. ed. Adv. Ops. ——; 69 S. 
Ct. 140; 17 U. S. Law Week 4033. 
(No. 22, decided December 6, 1948.) 

The Vermilya-Brown 
had a federal contract for work at 
the United States base on Bermuda, 
leased by this country from the Brit- 
ish government. Some of its em- 
ployees brought suit under the Fair 
Labor Standards Act for recovery of 
unpaid overtime compensation. The 
District Court dismissed on the 
grounds that the case involved a 
political question outside the judicial 
power, since applicability of the Act 
depended upon the existence of 
“sovereign jurisdiction” in_ the 
United States, and the executive and 
legislative branches of the govern- 
ment had indicated that no such 
jurisdiction existed. The Court of 
Appeals reversed. 

The majority opinion, affirming 
the Court of Appeals, was given 
by Mr. Justice REED. There is no 
doubt, he says, that the United States 
does not have sovereign power over 
the base, but (citing cases) the 
Congress may regulate actions of our 
citizens outside our territory in cer- 
tain situations. Thus, he concludes, 
the only question here is whether 
the language of the statute (“any 
State . . . or any Territory or pos- 
session of the United States”) was 
intended to apply to the defense base 
on Bermuda. There is nothing in the 
Act or its legislative history, he con- 
tinues, which indicates the answer, 
but in view of the remedial pur- 
pose of the statute, “it seems reason- 
able to interpret its provisions to 
have force where the nation has sole 
power rather than to limit the cover- 
age to sovereignty”. 

A dissent was written by Mr. Jus- 
tice JACKSON, joined by the Cuter 
Justice, Mr. Justice FRANKFURTER 
and Mr. Justice Burton. The dis- 
senting justices note that the lease- 
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hold agreement provides only for 
military uses of the base, and grants 
the United States no control over the 
island’s commerce. The rights of this 
country in Puerto Rico, Samoa, the 
Virgin Islands, the Canal Zone and 
other outlying locations, mentioned 
as analogous in the majority opinion, 
are, Mr. Justice JACKSON says, of an 
entirely different character. He 
thinks that the majority opinion 
initiates a philosophy of annexation, 
not in agreement with executive and 
legislative policy, which may harm 
our relations with the British Com- 
monwealth. 
¥. 

The case was argued by Charles 
Fahy for the Vermilya-Brown Com- 
pany and Sol L. Firstenberg for 
Connell. 


WAR 
Right to Argue Motions for Leave To 
File Petitions for Writs of Habeas Cor- 
pus in Supreme Court Granted Japa- 
nese Convicted of War Crimes by 
International Tribunal 
® Hirota v. MacArthur, Dohihara v. 
Same, Kido v. Same, 93 L. ed. Adv. 
Ops. 119; 69 S. Ct. 157; 17 U. S. Law 
Week 4043. (Nos. 239, 240 and 248 
Miscellaneous, memorandum filed 
December 6, 1948.) 


[Petitioners were convicted of war 
crimes and two of them were sen- 
tenced to execution by an interna- 
tional tribunal in Japan. The tribu- 
nal was formed through the initia- 
tive of the United States, but the 
President as Commander in Chief in- 
vited certain Pacific area allies to co- 
operate in the trials. Petitioners’ 
cases came before the Supreme Court 
on motions for leave to file petitions 
for writs of habeas corpus. ] 

Filing an unusual memorandum 
to explain his position, Mr. Justice 
JACKSON said that he had decided to 
vote with four other justices to 
hear further argument from peti- 
tioners challenging the legality of 
the tribunal and the trials. Joining 


Mr. Justice JACKSON in granting pe- 
titioners a right to be heard on their 
motions were Mr. Justice BLack, Mr. 
Justice Douctas, Mr. Justice Mur- 
PHY and Mr. Justice RUTLEDGE. Al- 
though Mr. Justice JACKSON filed the 
only memorandum, he revealed that 
the CHEF Justice, Mr. Justice 
FRANKFURTER, Mr. Justice REED and 
Mr. Justice BURTON were convinced 
“that there is no constitutional juris- 
diction whatever in this Court over 
the subject matter”. 

In his memorandum Mr. Justice 
JACKSON made it clear that his vote 
had broken a four-four deadlock in 
the Court and that his decision had 
not come easily. Had the even split 
remained, with Mr. Justice JACKSON 
abstaining by reason of his connec- 
tion with prosecution of war crimes, 
the result would have been a denial 
to petitioners of a hearing in the 
Court. This situation, he said, would 
have been capitalized on “to im- 
peach the good faith and to discredit 
the justice of this country, and to 
comfort its critics and enemies”. On 
the other hand, he declared, tenta- 
tive assertion of a jurisdiction to stay 
the proceedings and order hearings 
would tend to embarrass the United 
States in view of the international 
character of the trials and “would 
substantially handicap our country 
in asking other nations to rely upon 
the word or act of the President in 
affairs which only he is competent to 
conduct”. To resolve his dilemma— 
“a choice between evils’—Mr. Jus- 
tice JACKSON decided in favor of the 
second alternative, saying: “Our allies 
are more likely to understand and to 
forgive any assertion of excess juris- 
diction against this background than 
our enemies would be to understand 
or condone any excess of scruple 
about jurisdiction to grant them a 
hearing.” 

Pointing out that the issues in- 
volve primarily the power of the Su- 
preme Court to review exercise of 
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military power abroad and the Presi- 
dent’s conduct of external affairs of 
the government, and that the war 
crimes issue is secondary, Mr. Justice 
JAcKson said that he did not feel 
himself disqualified to sit by reason 
of his participation in the formation 
of general and basic principles of 
war criminality or his participation 
in the four-power international 
tribunal that tried certain Nazi war 
criminals, since petitioners were tried 
by a tribunal convened under a dif- 
ferent charter promulgated by a 
different authority. Nevertheless, he 
remarked that while he would hear 
the argument which had been grant- 
ed, he hoped not to be forced to par- 
ticipate in the final decision unless 
his vote should be required to break 
a deadlock. 

[Argument on the motions for 
leave to file petitions for writs of ha- 
beas corpus was heard by the Court 
on December 16-17. On December 
20 the Court, in a PER CURIAM opin- 
ion, denied petitioners leave to file 
their motions. The Court said: “We 
are satisfied that the tribunal sen- 
tencing these petitioners is not a tri- 
bunal of the United States. ... The 
courts of the United States have no 
power or authority to review, to 
affirm, set aside or annul the judg- 
ments and sentences imposed on 
these petitioners and for this reason 
the motions . . . are denied.” Mr. 
Justice Murpny dissented without 
an opinion. Mr. Justice RUTLEDGE 
reserved his vote and announced he 
would write an opinion later. Mr. 
Justice JACKson took no part in this 
decision. Mr. Justice DouGLas, agree- 
ing with the majority, noted that he 
would explain his reasons in an 
opinion to be filed later.] A. 

Petitioners’ cases were presented 
by David F. Smith, William T. 
Logan, Ir., John G. Brannon, George 
Furness and George Yamaoka. Philip 
B. Perlman argued the motion for 
MacArthur. 
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Administrative Law . . . ‘substantial 
evidence"’.. . rule in judicial review of 
orders issued by Texas Railroad Com- 
mission under oil and gas conserva- 
tion statutes of Texas clarified. 

® Hawkins et al. v. Texas Co., Tex. 
Supreme Ct., February 4, 1948, 
Smedley, J. 

The opinion in this case under- 
took to clarify Trapp v. Shell Oil 
Co., 198 S. W. (2d) 424, and Thomas 
v. Stanolind Oil & Gas Co., 198 S. W. 
(2d) 420, (33 A.B.A.J. 496; May, 
1947), which opinions purported to 
reconcile previous conflicting appli- 
cations of the “substantial evidence” 
rule in judicial review of orders of 
the Texas Railroad Commission per- 
mitting, in order to prevent waste, 
the drilling of oil wells at less than 
the minimum spacing required by 
Rule 37. The “substantial evidence” 
rule requires the courts to sustain 
the Commission “if it is reasonably 
supported by substantial evidence, 
meaning evidence introduced in 
court” [emphasis by the court]. 

The Commission, petitioner in 
error to review a judgment cancell- 
ing the permit and enjoining drilling 
of the well, took the position that 
the rule meant that “as soon as a 
single witness testifies to facts which 
would sustain the permit”, the trial 
court should proceed no further, 
since it could not do other than sus- 
tain the permit. The Court, however, 
rejected this interpretation, and ex- 
plained that the rule required the 
trial court to take into consideration 


EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 





the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been 
digested or reported in those publica- 
tions. 
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“all of the evidence, the entire re- 
cord”, and to determine—without 
substituting its discretion for that of 
the Commission—“whether the Com- 
mission’s action is or is not reason- 
ably supported by _ substantial 
evidence”. The rule required more 
than “some” or a “scintilla” of 
evidence supporting the Commis- 
sion; otherwise there would not be a 
“trial” as required by Article 6049c, 
§8, Vernon’s Annotated Civil Stat- 
utes. The rule might, in the Court’s 
opinion, be satisfied by less than a 
preponderance of the evidence. 

In the instant case, the Court 
agreed with the courts below that 
the evidence was not sufficiently 
substantial to sustain the Commis- 
sion’s permit. 

The Court also held it was not 
error for the trial court to exclude 
the transcript of the evidence heard 
by the Commission, since that 
evidence was substantially duplicated 
at the trial; nor was it necessary that 
the trial court be informed of the 
record made before the Commission, 
because “there is no attack on the 
Commission’s order as having been 
made with a hearing or for the lack 
of proper procedure”. 


Administrative Law . . . exhaustion of 
administrative remedies . . . declara- 
tory judgment and injunction un- 
available at interlocutory stage of 
administrative proceedings under §11 


of Clayton Act. 


" Transamerica Corp. v. McCabe, 
U.S.D.C., D.C., November 3, 1948, 
Morris, D. J. 


This action was for a declaratory 
judgment and_ injunctive _ relief 
against the Board of Governors of 
the Federal Reserve System to pre- 
vent further administrative proceed- 
ings, under §11 of the Clayton Act, 


15 USC §21, against plaintiff for 
alleged violation of §7 of the Act, 
15 USC §18. Plaintiff averred that 
the complaint in the administrative 
proceedings failed to charge viola- 
tion of law with sufficient particular- 
ity and that the Board refused to 
correct it; that plaintiff would be 
irreparably injured if the proceed- 
ings were continued; and that the 
complaint in the administrative 
proceedings was insufficient under 
the Administrative Procedure Act, 
5 USC §1001 et seq. 

The Court, in granting a motion 
to dismiss the complaint, took the 
position that plaintiff's rights were 
adequately safeguarded by the statu- 
tory provision for judicial review 
and that that provision precluded 
equitable relief prior to exhaustion 
of the administrative procedures. 
The Court also pointed out that 
this result was not changed by an 
alleged deficiency in the Board's 
subpoena power since the courts in 
enforcement or review proceedings 
would require the evidence that was 
lacking or give relief because of 
failure to supply it. It was further 
held that the Administrative Pro- 
cedure Act was not intended to do 
away with the requirement of ex- 
haustion of available remedies. The 
Court said: “The requirements of 
the Administrative Procedure Act 
are no less . . . effective because they 
are to be enforced by the reviewing 
court, where statutory review is 
provided, rather than by a court of 
equity before final action in the 
administrative proceedings.” 


Army and Navy . Manual for 
Courts-Martial, U. S. Army, 1949, 
prescribed. 
® Code of Federal Regulations, Tit. 
3, Executive Order 10020 (13 Fed. 
Reg. 7519). 
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The Federal Register of December 
8, 1948, Part II, contains the execu- 
tive order signed by the President, 
in his capacity as Commander in 
Chief of the Armed Forces, prescrib- 
ing a new manual for courts martial 
to be designated as Manual for 
Courts-Martial, U. S. Army, 1949. 
This Manual, which represents the 
first major change in courts-martial 
procedure since 1928, is to become 
effective February 1, 1949, with re- 
spect to all courts-martial processes 
taken on or after that date. It is 
provided that nothing contained in 
the Manual shall be construed to in- 
validate any investigation, trial in 
which arraignment has been had, or 
other action commenced, prior to 
February 1, 1949, and any such in- 
vestigation, trial or action so begun 
may be completed in accordance 
with the provisions of the Manual 
for Courts-Martial, 1928. It is fur- 
ther provided that the maximum 
punishment for an offense committed 
prior to February 1, 1949, shall not 
exceed the applicable limit in effect 
at the time of the commission of the 
offense. 

The Manual follows the Selective 
Service Act of 1948 and puts into 
effect many of the recommendations 
of the Vanderbilt Committee. 


Citizens . 
man-American dual national who was 


.. dual citizenship . . . Ger- 


present in Germany during war held 
not disqualified for return of property 
seized by Alien Property Custodian. 


® Zander v. Clark, U.S.D.C., D.C., 
October 29, 1948, Holtzoff, D. J. 


Plaintiff, a native-born American 
citizen, was stranded in Germany 
upon the outbreak of hostilities in 
September, 1939, and _ thereafter 
married a German thus 
acquiring German citizenship under 


citizen, 


German law. Under American law, 
as found in the Cable Act, 42 Stat. 
1022, however, she remained an 
American citizen. She returned to 
the United States with her husband 
at the first opportunity and filed a 
claim with the Office of Alien 
Property for the return of certain 
property inherited from her Ameri- 
can grandfather which had been 


seized by the Alien Property 
Custodian. Her claim was dismissed 
on the ground that since, under 
German law, plaintiff had become 
a citizen of Germany her claim was 
barred under 50 USC App. §32 (a) 
(2) (D) of the Act, which prohibits 
return of vested property to an 
individual present in enemy or 
enemy-occupied territory during the 

was at time after 
December 7, 1941, a citizen or subject 
of a nation with which the United 
States was at war. Claimant subse- 


war who any 


quently brought this action under 
§9(c) of the Trading with the 
Enemy Act to compel the return of 
her property. 

The Court maintained that plain- 
tiff’s rights should be determined 
under the laws of the United States, 
rather than under the laws of Ger- 
many, and held that since she 
retained her American citizenship 
she was not within an excluded class 
under §32; hence she was deemed 
entitled to the return of her property. 
The refusal of the Alien Property 
the property 
was said to be a proper subject of 
judicial review under the Adminis- 
trative Procedure Act. 

[Cf. In the Matter of Emily 
Fritze, 34 A.B.A.]. 321; April, 1948, 
in which the claim of an American 


Custodian to return 


citizen for return of vested property 
was denied by the Director of the 
Office of Alien Property because 
claimant was also a German citizen 
under German law. | 


Civil Aeronautics Act . . 
air carriers are not entitled to retro- 
active increases in air mail rates to 
assure profitable operation. 


® Capital Airlines v. Civil 


« TH se ss 


Aero- 


nautics Board, C.A., D.C., December 


6, 1948, Proctor, J. 


Petitioner Airlines sought judicial 
review of an order of the Civil Aero- 
nautics Board dismissing Airlines’ 
petition for an increase in airmail 
rates retroactive to June 1, 1942, the 
date when the CAB last set mail 
rates for Airlines. 

The Court affirmed the CAB order 
on the grounds that Airlines’ right 
to petition for reconsideration of the 
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1942 order expired, under CAB Rule 
8, fifteen days after entry of that 
order, and that the CAB was without 
power to revise airmail rates retro- 
actively. The Court pointed out that 
the Civil Aeronautics Act undertook 
to assure just compensation for the 
carriage of airmail by granting the 
airlines the privilege of applying at 
any time for higher rates for future 
airmail service, but “the Act... is not 
intended to underwrite profitable 
operation of a carrier’s business”. 


Civil Service . . . Hatch Act . . . state 
employees subject to Hatch Act may 
not refuse, on ground of privilege 
against self-incrimination, to testify 
as to whether they were requested 
by supervisory employees to make 
political contributions. 
= Wages v. U.S. Civil Service Comn., 
C.A. 6th, November 1, 1948, per 
curiam. (Digested in 17 U. S. Law 
Week 2236, November 30, 1948.) 
Appellant state employees who 
were subject to the Hatch Act re- 
fused to answer, on the ground that 
they might be incriminated thereby, 
certain questions propounded at a 
hearing conducted before the Civil 
Service Commission pursuant to the 
Commission’s investigatory powers 
under the Hatch Act, 18 USC §6iL. 
Che employees were subpoenaed to 
testify as to whether or not they had 
been requested by administrative 
and supervisory employees to make 
political contributions. Section 61L- 
(a) of the Act provides that no ofh- 
cer or employee of any state agency 
which is financed in part by federal 
grants shall “directly or indirectly _ 
coerce, attempt to coerce, command 
or advise any other . . . officer or 
employee to pay, lend, or contribute 
any part of his salary or compensa- 
tion or anything else of value to any 
party, committee, organization, agen- 
cy, or person for political purposes”, 
and that “no such officer or employee 
shall take any active part in political 
management or in political cam- 
paigns”. Appeal was taken from the 
order of the District Court directing 
appellants to answer the questions. 
Affirming the order, the Court of 
Appeals held that appellants could 
not be incriminated by answering 
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the questions asked since §61L (a) of 
the Hatch Act does not prohibit or 
penalize the payment of money nor 
make it a criminal act to make a po- 
litical contribution. The Court 
stated that the provision merely pe- 
nalized the solicitation of contribu- 
tions under the circumstances set 
forth. The Court rejected the con- 
tention that a contribution is made 
criminal by the provision that no 
employee “‘shall take.any active part 
in political management or cam- 
paigns”. This provision was said to 
refer to executive direction of politi- 
cal campaigns and to such activities 
as “making speeches, distribution of 
literature, house-to-house canvasses, 
7” 


Constitutional Law . . . First Amend- 
ment. . . New York public school pro- 
gram of “released time” for religious 
instruction held constitutional. 


® In re Lewis v. Spaulding, as Com- 
missioner of Education of the State 
of New York et al., N.Y. Supreme Ct., 
November 12, 1948, Elsworth, J. 


In a proceeding against the Com- 
missioner of Education of the State 
of New York and the Board of Educa- 
tion of New York City, petitioner 
sought on constitutional grounds to 
compel the discontinuance of the 
“released time” program in New 
York, whereby public school st:dents 
are excused from school for one hour 
or less, once weekly, upon request 
of their parents, to enable them to 
attend classes in religious instruction 
outside school buildings and grounds 
and under the auspices of the church 
of their choice. The question pre- 
sented was whether New York’s 
system of “released time” violated 
the First Amendment of the United 
States Constitution as applied by 
the United States Supreme Court in 
Illinois ex rel. McCollum v. Board 
of Education, 333 U.S. 203 (34 A.B. 
A.J. 318; April, 1948), which held 
unconstitutional the system of relig- 
ious instruction as practiced in the 
public schools of Champaign County, 
Illinois. 

Dismissing the petition for failure 
to state facts sufficient to constitute 
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a cause of action, Justice Elsworth 
distinguished the New York plan 
from that of Champaign and ruled 
that New York’s “released time” 
system was not unconstitutional or 
in violation of the principle of 
separation of church and state. He 
maintained that the opinions in the 
McCollum case do not make “re- 
leased time” as such unconstitu- 
tional, but that the constitutionality 
of such a program is to be tested by a 
consideration of the factual aspects 
of the particular program under 
scrutiny. The Court set forth the 
points of variance between the two 
plans, emphasizing the fact that the 
New York plan, unlike that of 
Champaign, entailed neither the use 
of public buildings nor the expendi- 
ture of public funds for religious 
instruction; it was further pointed 
out that New York school officials, 
unlike those in Champaign, did not 
solicit or recruit pupils for religious 
instruction or supervise or approve 
of religious teachers or the course 
of instruction. 


Diplomatic and Consular Officers . . . 
immunity . . . diplomat in transit held 
entitled to same immunity from service 
of civil process while in New York as 
a diplomat in situ. 


=" Bergman v. De Sieyes, C. A. 2d, 
November 4, 1948, L. Hand, Ch. J. 


While in New York en route to 
Bolivia, defendant, a French dip- 
lomat, was personally served with 
process in an action for deceit. 
Asserting diplomatic immunity, he 
moved to dismiss the complaint; 
judgment granting the motion was 
afirmed on appeal. 

At the time of service, the cause 
was in the New York state court, 
although subsequently removed to 
the federal courts because of diver- 
sity; accordingly, the Court held 
itself bound by the interpretation 
of international law as to immunity 
of diplomats in transitu followed 
by the New York courts. The New 
York cases were, however, regarded 
by the Court as unclear on the 
question whether such immunity is 
not limited to freedom from arrest. 


Reference was made to the eleventh 
appendix to the report of the United 
States delegates to the Sixth Inter- 
national Conference of American 
States at Havana in 1928, Articles 
19 and 23 of which indicated com- 
plete immunity for diplomats, in 
situ or in transitu, from both crim- 
inal and civil process. However, the 
result being deemed still doubtful, 
the Court considered the matter “as 
res integra”, accepted the principle 
that diplomats in situ enjoy complete 
immunity, found that there were 
weightier reasons for according 
immunity to diplomats in transitu, 
and concluded that the New York 
courts would do so today. Accord- 
ingly, the judgment was affirmed. 


Licenses . . . representations in appli- 
cations . . . FCC’s renewal of broad- 
casting license, based on representa- 
tion that licensee would give no 
further effect to contract held by FCC 
to be not in public interest, does not 
give licensee defense in action on 
contract. 

=" Regents of the University System 
of Georgia v. Carroll et al., Ga. Ct. 
App., October 27, 1948, Gardner, J. 
(Digested in 17 U. S. Law Week 
2220, November 23, 1948.) 


The defense to an action for dam- 
ages for breach of contract was that 
performance was unlawful under the 
rulings and findings of the Federal 
Communications Commission. De- 
fendant Regents, as trustees, had 
owned radio station WGST since 
1923; plaintiffs had been stockhold- 
ers in a corporation which operated 
WGST until 1943, when the FCC re- 
fused the license for WGST unless 
defendants assumed “the full respon- 
sibilities of a licensee”. Defendants 
then purchased plaintiffs’ stock, for 
which defendants agreed to pay 
plaintiffs 15 per cent of the monthly 
revenues for sale of time on WGST 
for a seven-year period ending in 
1950. It was on this contract that 
suit was brought. In May, 1943, de- 
fendants had applied to the FCC for 
a renewal of the license of WGST. 
This application was denied with 
leave to make another application 
provided it was “affirmatively shown 
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that no further effect” was given to 
the contract sued on, the FCC hold- 
ing that the contract was contrary to 
the public interest and to the provi- 
sions of the Federal Communications 
Act. On December 4, 1945, defend- 
ants made a further application for 
license renewal accompanied by a 
statement that no further effect was 
being given to the contract. The ap- 
plication was granted. 

The Court of Appeals affirmed a 
judgment for plaintiffs. In the 
Court’s opinion, the Act did not con- 
fer on the FCC “the power to regu- 
late the private affairs of the Regents 
to the extent of abrogating an other- 
wise valid contract”. The Court 
said: “Matters of private concern, 
and contracts affecting such rights, 
which do not have as their subject 
matter the rights conferred by a li- 
cense or do not substantially affect 
such rights, are not within the scope 
of the Commission’s power to regu- 
late and control in the public in- 
terest broadcasting by radio stations 
and licenses to such stations.” The 
Court disclaimed passing upon the 
question of the liability of defend- 
ants for payments under the contract 
if they were definitely refused a li- 
cense because of recognition of the 
contract. 


Parties . 
insurer-subrogee held 
maintain suit under Act. 


. subrogated parties .. . 
entitled to 


® Aetna Casualty & Surety Co. v. 
U.S., C. A. 2nd, November 4, 1948, 
Frank, C. J. 


The Court reversed dismissal of 
a suit brought by an insurance com- 
pany, as subrogee to an injured 
party, against the government under 
the Federal Tort Claims Act. 

(The contention that an insurer- 
subrogee cannot maintain suit under 
the Act was abandoned by the gov- 
ernment on appeal in the case of 
Yorkshire Insurance Co. v. US., 
C. A. 38rd, November 5, 1948, re- 
viewed supra.) 
Torts . . . trespass . . . nuisance . 
injury caused open-air motion picture 
theater by illumination from adjacent 
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race track held not compensable upon 
theory of either trespass or nuisance. 
® Amphitheaters, Inc. v. Portland 
Meadows, Ore. Supreme Ct., October 
19, 1948, Brand, J. (Digested in 17 
U.S. Law Week 2214, November 
16, 1948.) 

Plaintiff operator of an open-air 
motion picture theater sued for 
damages because defendant's opera- 
tion of an adjacent race track, lighted 
for night racing, cast light on the 
motion picture screen of approxi- 
mately the brilliance of the light of 
a full moon and interfered with the 
showing of the pictures. The com- 
plaint contained counts in trespass 
and in nuisance. A directed verdict 
for defendant was affirmed on ap- 
peal. 

The Court disposed of plaintiff's 
count in trespass as untenable. Under 
the Oregon decisions “every un- 
authorized entry upon land of 
another, although without damage, 
constitutes actionable trespass. . . . 
The mere suggestion that the casting 
of light upon the premises of a 
plaintiff would render a defendant 
liable without proof of any actual 
damage, carries its own refutation.” 

The assignment of error for failure 
to submit the case to the jury on the 
theory of nuisance was rejected only 
after an exhaustive review of 
analogous cases and extensive dis- 
cussion. The Court drew from the 
cases the rule that “a man cannot 
increase the liabilities of his neighbor 
by applying his own property to 
special and delicate uses”. Accord- 
ingly, the casting of light upon 
plaintiff's land could not be denomi- 
nated a nuisance mcrely because it 
interfered with the delicate opera- 
tion of showing open-air motion 
pictures, whatever result might be 
reached, on particular facts, in a 
residential area. The Court pointed 
out that the area was non-residential 
and that neither party could claim 
a superior social utility, nor could 
the case be decided on priority of 
occupation, since both projects were 
under construction at the same time. 

The Court recognized the general 
rule that existence or non-existence 
of a nuisance is a question for the 


jury, and also recognized the 
possibility that light might be a 
nuisance in certain situations, but 
held that on the particular facts the 
shedding of light upon plaintiff's 
property was damnum absque in- 
juria. 

Venue . . . Federal Employers’ Liability 
Act . . . venue transfer provision of 
revised Judicial Code, 28 USC 
§1404(a), held applicable to actions 
brought under §6 of FELA. 

® Nunn v. Chicago, Milwaukee, St. 
Paul and Pacific R. R. Co., U.S.D.C., 
S.D.N.Y., November 9, 1948, Kauf- 
man, J. (Digested in 17 U.S. Law 
Week 2222, November 23, 1948.) 

The Court held that the venue 
provision of the new Judicial Code, 
28 USC §1404(a), is applicable to 
actions brought under §6 of the Fed- 
eral Employers’ Liability Act, 45 
USC §56. Accordingly, an action 
against a railroad brought in New 
York was ordered transferred to Iowa, 
the state in which the injury was 
sustained. The Court thus inter- 
preted §1404(a) as a legislative re- 
versal of Baltimore & Ohio R. R. 
Co. v. Kepner, 314 U.S. 44, which 
held the doctrine of forum non con- 
veniens inapplicable to cases arising 
under the FELA. 

The Court stated that the legisla- 
tive history of the new Judicial Code 
left no doubt that §1404(a) “was 
enacted with the express purpose in 
mind of changing the pre-existing 
rule that in cases under the Federal 
Employers’ Liability Act, the plain- 
tiff’s choice of a forum could not be 
defeated on the basis of forum non 
conveniens”. As procedural legisla- 
tion, the transfer provisions were 
said to operate on pending actions. 


Venue . . . stockholders’ derivative 
action . . . venue of Illinois stock- 
holder's suit brought in U.S. District 
Court for Delaware against Delaware 
corporations and individual citizens of 
other states held improperly laid as 
to individual defendants. 

® Schoen v. Mountain Producers 
Corp., C. A. 3rd, November 9, 1948, 
Maris, C. J. (Digested in 17 U.S. 
Law Week 2210, November 16, 
1948.) 
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This opinion affirmed in part and 
reversed in part a judgment [76 F. 
Supp. 554] dismissing, on grounds of 
improper venue, a stockholder’s 
derivative suit brought in the United 
States District Court for Delaware 
by an Illinois citizen against three 
Delaware corporations, an Indiana 
corporation, and sundry citizens of 
Colorado, Texas and Wyoming, the 
subject Delaware corporation being 
joined as a defendant. (Defendants’ 
motions to dismiss also raised the 
question of forum non conveniens, 
but the District Court did not pass 
on it.) 

The Court agreed with the Dis- 
trict Court that, jurisdiction being 
founded upon diversity, venue was 
improper under §51 of the Judicial 
Code of 1911 (superseded by §§1391 
and 1401 of the revised Code), since 
defendants did not all reside in 
Delaware. The action was not saved 
by the proviso of §51 that “suit by 
a stockholder on behalf of a corpora- 
tion may be brought in any district 
in which suit against the defendant 
or defendants in said stockholder’s 
action, other than said corporation, 
might have been brought by such 
corporation”; the Court regarded 
this language as applicable only 
where diversity existed between the 
injured corporation and all other 
defendants. The Court professed it- 
self undismayed by the fact that 
“this construction of the 
imports 
into a statute relating to venue”, 
since this was deemed to have been 
the Congressional intent. Accord- 
ingly, dismissal was affirmed as to 
the defendants 
Delaware. 


Statute 


a jurisdictional element 


non-resident in 


Since the non-resident defendants 
were not indispensable, however, the 
Court held it error to dismiss as to 
the Delaware corporations, who were 
properly sued in the district of their 
residence and were not benefited by 
improper venue as to other defend- 
ants. 

It was the Court’s opinion that the 
dismissal below as to the other de- 
fendants could not be supported on 
the ground of forum non conveniens 
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since the statute on the subject 
(§1406 [a] of the new Judicial Code) 
in its new form permitted nothing 
more drastic than transfer to another 
district. Nor, said the Court, could 
an appellate court provide for trans- 
fer to another district, because that 
power was committed to the district 
court in the discretion of that court. 
It was pointed out, however, that the 
District Court might exercise such 
discretion in this case in spite of the 
fact that the new forum non con- 
veniens statute had become effective 
since the entry of the judgment 
below. 


War... housing . . . even though his 
ultimate purpose is sale, landlord 
may obtain possession of rented 
premises under §209(a) (5) of 1948 
Housing and Rent Act which permits 
“withdrawing . from the rental 
market"’. 


® Woods v. Durr, C.A. 3rd, Novem- 
ber 8, 1948, Maris, C. J. 

Plaintiff housing expediter, 
charged with enforcement of the 
Housing and Rent Act of 1947, as 
amended, brought this action to en- 
join threatened eviction. The evic- 
tion notice alleged that the property 
was “required for the immediate pur- 
pose of pernfanently withdrawing 
said premises from the rental market, 
as provided in Section 209 (a) (5)” 
of the Act. Defendant admitted that 
her purpose was to facilitate sale to 
a purchaser who would occupy the 
premises as a home. Plaintiff con- 
tended that the generality of §209 
(a) (5) was limited to cases not 
otherwise covered, and that eviction 
for purposes of sale was permissible 
only under §209 (a) (3), which au- 
thorizes eviction where the landlord 
has in good faith contracted to sell 
to a purchaser who will occupy the 
premises personally. 

The Court affirmed a judgment 
dissolving a preliminary injunction 
and dismissing the complaint. The 
Court deemed plaintiff's construc- 
tion of §209 (a) (5) untenable; since 
paragraphs (5) and (3) were not 
enacted at the same time, the case 
was said to be governed by “the basic 
rule that where the language of a 


statute is plain and unambiguous... . 
it must be taken to mean what it 
clearly says”. The Court noted, 
moreover, that the reach of the two 
paragraphs was different: (3) does 
not prohibit subsequent rental, if 
the sale does not go through or the 
purchaser through changed circum- 
stances finds it impossible to occupy 
the premises, while (5) prevents 
rental by the landlord or a subse- 
quent owner so long as (5) remains 
in effect. 


Further Proceedings in Cases 
Reported in this Division 

" The following action has been 
taken in the United States Supreme 
Court: : 

AFFIRMED AND REMANDED to the 
United States District Court for the 
Northern District of Illinois, Nov- 
ember 22, 1948: Kordel v. US.— 
Drugs and Druggists (34 A.B.A.]. 
63, 508; January, June, 1948). 

REVERSED AND REMANDED, Nov- 
ember 22, 1948: U.S. v. Urbuteit— 
Drugs and Druggists (34 A.B.A.J. 
63, 508; January, June, 1948). 

JURISDICTION PosTPONED, December 
6, 1948: U.S. v. Wallace & Tiernan 
Co., Inc.—Constitutional Law (34 
A.B.A.J. 415; May, 1948). 

CERTIORARI DENIED, November 15, 
1948: Brotherhood of Locomotive 
Engineers v. U.S.—Labor Law (34 
A.B.A.J. 719; August, 1948) . 

CERTIORARI DENIED, December 6, 
1948: Watchtower Bible & Tract 
Society, Inc. vy. Metropolitan Life 
Insurance Co.—Constitutional Law 
(34 A.B.A.J. 605; July, 1948). 

The United States District Court 
for the Eastern District of South 
Carolina on November 26, 1948, 
followed its decision on an appli- 
cation for a temporary injunction 
and issued a permanent injunction: 
Brown v. Baskin et al.—Elections 
(34 A.B.A.J. 831; September, 1948) . 

The United States District Court 
for the Southern District of New 
York on November 12, 1948, imposed 
fines totaling $56,000 on defendants: 
U.S. v. General Electric Co. et al.— 
Monopolies (34 A.B.A.J. 1130; Dec- 
ember, 1948). 
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Department of Legislation 


Harry W. Jones, Editor-in-Charge 








A Joint Legislative-Executive Council 
for the 81st Congress 


® The time and thought of the first 
session of the 8lst Congress will be 
given principally to consideration of 
President Truman’s specific proposals 
in such legislative fields as foreign 
affairs, inflation control, housing, 
civil rights and labor-management 
The President is 
strong position to exercise initiative 


relations. in a 
and leadership in legislative matters. 
[he Democratic Party has a sub 
stantial working majority in both 
Houses of Congress. The results of 
the November election add up to an 
unmistakable expression of popular 
dissatisfaction with the legislative 
record of the Republican-controlled 
80th Congress. Current press com 
ment suggests that the President can 
use his new personal and party 
prestige to force through Congress 
almost any legislation to which he 
gives his active sponsorship. 
Powerful as his position of legis- 
lative leadership is, Mr. Truman is 
not likely to adopt a high-handed, 
“or else” attitude in his dealings 
with the 8Ist Congress. There are 
sharp antagonisms within the ranks 
of the majority party in the two 
Houses, and many of the Democratic 
members of the new Congress are 
hold-overs who voted against the 
President on certain of the legislative 
issues which brought him into bitter 
conflict with the 80th Congress. The 
chairmen of many of the principal 
committees of the new Congress— 
Senator George of Finance, for ex- 
ample—are independent-minded and 
not disposed to follow instructions 
sent down from the White House. 
These considerations, taken together 
with the fact that Mr. Truman’s own 
experience and closest associations 
are Congressional rather than ad- 


ministrative, make it highly probable 
that Presidential leadership during 
the 8Ist Congress will be based less 
on the use of pressure tactics to 
dominate Congressional proceedings 
and decisions than on an effort to 
establish mutually satisfactory work- 
ing relationships between the execu- 
tive department and the Congres 
sional leadership. 

Efficient machinery for continuing 
consultation between Congress and 
the executive department would now 
be at hand and ready for use if 
adopted the full 
recommendations made in 1946 by 


Congress had 


the Joint Committee on the Organi- 
zation of Congress. The final report 
of the Joint Committee proposed 
that the House and Senate establish 
seven-man committees for the deter- 
mination and announcement of 
majority and minority legislative 
policy, and proposed further that 
the members of the two majority 
policy committees meet regularly 
with the President and designated 
members of his Cabinet as a Joint 
Legislative-Executive Council. These 
recommendations were written into 
the Legislative Reorganization Act, 
as originally introduced and passed 
by the Senate, but the Policy Com- 
mittee and Joint Council provisions 
were eliminated from the bill in the 
House. Later in the same session of 
the 79th Congress, provision was made 
in an appropriation act for Senate 
policy committees, and the Majority 
Policy Committee, under the chair- 
manship of Senator Taft, was the 
most important directing force in 
the Senate throughout the 80th Con- 
gress. The House is still without 
policy committees, however, and the 
only House group comparable at 














































all to the Senate’s present Majority 
Policy Committee is the unwieldy 
(15-member) and usually ineffective 
Democratic Steering Committee, 
which, in the words of the Joint 
Committee on the Organization of 
Congress, * 
steers”. 


‘seldom meets and never 


Legislative-Executive Council 

Would Improve Quality of Laws 
Little was heard of the Joint Legis- 
lative-Executive Council proposal 
during the 80th Congress, when the 
President and the Congressional 
majorities were of different political 
the House had 
followed the Senate’s lead and estab- 


parties. Even if 
lished its own majority and minority 
policy committees, there would have 
been no opportunity to test the 
effectiveness of the Joint Council 
device. Majority policy committees 
could certainly not work smoothly 
with a President and Cabinet of 
political allegiance, and 
there are plain limits on what could 


opposite 


be accomplished by consultation be- 
tween the President and the members 
of the minority policy committees of 
the two Houses. Now that one party 
has attained control of both Houses 
of Congress, as well as of the 
Presidency, Legislative- 
Executive Council plan seems deserv- 
ing of a fair trial. 

It is a long standing Congressional 
grievance that legislative proposals 
originating with the President and 
his advisers are frequently sent to 
Congress as finished products, with 
no prior disclosure to the Congres- 
sional leadership of the Administra- 
tion’s legislative plans and with no 
advance opportunity for Congres- 
sional participation in the formula- 
tion of policy. Much of the talk 
heard in the "Thirties about the 
“rubber-stamping” by Congress of 
Administration-drafted _ legislation 
was unjust to the standing committees 
and to the vigilant and hard-working 
staff in the Office of Legislative 
Counsel. But there is no doubt what- 
ever that it is difficult for Congress 
to bring an informed judgment to 


the Joint 
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bear on wholly prefabricated execu- 
tive proposals. A Joint Legislative- 
Executive Council would provide a 
regular procedure for pre-introduc- 
tion consultation on Administration 
bills, and would undoubtedly bring 
about both a betterment of the 
relationships between Congress and 
the President and an improvement 
in the quality of federal legislation. 

Experience during the past two 
years makes it clear enough that our 
constitutional least 
effectively when political responsibil- 
ity is divided and open hostility 
characterizes the relations between 


system works 
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Congress and the executive depart- 
ment. But there is no reason at all 
to go to the other extreme, as a few 
supposed analysts of our political 
institutions have done, and contend 
that the exigencies of modern govern- 
ment require that the President take 
over the entire function of originat- 
ing legislative policy and leave it to 
Congress to act solely as a policy- 
approving or policy-rejecting body 
like the British House of Commons. 
In any event, such a status is not 
Congress’ idea of its prope: function. 
The Legislative Reorganization Act 
was passed as the first step in a 
deliberate campaign to regain for 








Views of Our Readers 








® Members of our Association are invited to submit short communications expressing 
their opinions, or giving information, as to any matter appearing in the Journal or 
otherwise within the province of our Association. Statements which do not exceed 
300 words will be most suitable. The Board of Editors reserves the selection of 
communications which it will publish and may reject because of length. The Board 


is not responsible for matters stated or 


Suggests Course in “God 
in Our State Constitutions” 

* Anent your “No Law But Our 
Own Prepossessions?” in the June, 
1948, issue [page 482], in which you 
invite “to the extent of available 
space” a discussion of the import of 
the Supreme Court's recent decision 
in the Champaign County school 
case: 





I speak without authority, but 
with some experience. For nearly 
thirty years I have been directly 
interested in the cause of religious 
education, from the rank of a teacher 
of a boys’ class in a small Colorado 
community to the national councils 
of the Presbyterian Church, U.S.A., 
and as long ago as 1921 I spoke 
to our local school superintendent 
about a plan similar to that used in 
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Champaign, Illinois. As a school 
teacher I used to start our daily 
work with a prayer, with the full 
knowledge and approval of the coun- 
ty superintendent and the local 
school board; and I was and. am 
convinced that from the standpoint 
of mental and moral discipline alone, 
it was very much worth while. For 
twenty-five years I helped to promote 
the program in Colorado. 

When I was made a member of 
the Supreme Court of Colorado, I 
was conscious of the fact that a seri- 
ous constitutional problem was in- 
volved in attempting to have religion 
taught in the public schools. So I 
devoted many hours of study to the 
principle of separation of church and 
state. Among other things I discov- 
ered that only one state (Utah) had 
a provision in its constitution that 


Congress its status as the dominant 
policy-making agency within the 
federal government. The proposal 
for creation of a Joint Legislative- 
Executive Council accepts the in- 
evitability and propriety of executive 
participation in the legislative proc- 
ess, but preserves the integrity of the 
Congressional law-making preroga- 
tive. President Truman may very 
possibly turn to the Joint Council 
idea as a plan admirably designed for 
the establishment of a constructive 
working partnership with the 81st 
Congress in the determination and 
development of federal legislative 
policy. 


“There shall be no union of church 
and state”; and Utah and Washing- 
ton are the only states whose consti- 
tutions actually forbid religious in- 
struction in the public schools. On 
the other hand, forty-two of the forty- 
eight state constitutions in their pre- 
ambles acknowledge God, or the 
Supreme Being, as the giver of their 
rights or invoke His guidance in the 
establishment of their government, 
and several of them (Massachusetts 
and Ohio constitutions, for example) 
contain a provision similar to the 
following: 
Religion, morality and knowledge, 
being essential to good government, 
it shall be the duty of the General As- 
sembly to pass suitable laws to protect 
every religious denomination [notice 
it does not say to protect atheism] in 
the peaceable enjoyment of its own 
mode of public worship and to en- 
courage schools and means of instruc- 
tion. 

The Constitution of New Hamp- 
shire says that the legislature is fully 
empowered to authorize the several 
towns to make adequate provision, 
at their own expense, for the support 
and maintenance of public Protes- 
tant teachers of piety, religion and 
morality. 

It would seem that the public 
schools, somewhere along the line, 
would be under obligation at least 
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to teach what a great majority of our 
state constitutions have to say about 
God and religion. If only our young 
people could be taught the respect 
and reverence our constitutional 
fathers had for God, it would help 
a lot. I say with all confidence that 
a course entitled “God in Our State 
Constitutions” could not be legally 
denied a place in our public schools. 

For a number of years I have been 
an officer in the Conference of Chris- 
tians and Jews, and have studied the 
great religions of the world. There 
are great moral and spiritual prin- 
ciples in all of them that are similar 
in thought and purpose, and it would 
seem that only good could come from 
their teaching, even to atheists and 
agnostics. It might be well to note, 
too, that the First Amendment speaks 
of the free exercise of religion+not 
of irreligion, atheism, or agnosticism. 

One thing is certain—the New Jer- 
sey bus case and the Champaign 
County case cannot both be right. 
Io say in the one that public money 
may be used to buy gasoline to run 
a school bus to haul children to 
parochial schools is legal, while to 
use public money to heat a school 
building where opportunity is given 
for instruction in any of the princi- 
pal religious faiths to pupils whose 
parents have asked for it in writing, 
pupils whose parents have made no 
such request continuing meanwhile 
their secular instruction, is illegal, 
does not make sense. 

With the Armageddon of ideolo- 
gies now going on with Russia, this 
is no time to weaken one of the great 
heritages of America—its great Chris- 
tian faith. We assume the Supreme 
Court took judicial knowledge of 
the language in some of its own de- 
cisions to the effect that the United 
States is a Christian nation. 

Norris C, BAKKE 
Washington, D.C. 


Cites Professional 

Qualifications 

®" The passage in the October, 1948, 
JouRNAL article by George E. Ray 
and Oliver W. Hammonds on “Team- 
Work in Tax Practice” at page 872 
reading “. . . the requirements called 
for generally do not permit a person 





who would master that phase of the 
problem also to master the intrica- 
cies of the accounting profession”, 
would probably encounter consider- 
able opposition on the part of some- 
thing over 1000 members of the As- 
sociation. 

Nearly all of the members of the 
Section of Patent, Trade-Mark and 
Copyright Law, in addition to their 
legal education, are also graduates of 
an engineering school or the equiva- 
lent. They are continually facing 
questions that take them into the 
newest phases of science and tech- 
nology in addition to involving them 
in what other members of the profes- 
sion, not patent lawyers, have de- 
clared to be one of the most involved 
phases of law. 

Although there is some team-work 
practiced in the field of patent law, 
the problem is dealt with in the vast 
majority of cases by training gradu- 
ate chemists and engineers in law. In 
some quarters, at least, there is a ten- 
dency to offer a course of instruction 
that covers both the fields of account- 
ancy and law. Perhaps this is a recog- 
nition of the success of this method 
as employed in the field of patent 
law. 

KEITH MISEGADES 
New York City 


Suggests Drastic 
Revision of Declaration 


= I was much pleased to see that the 
House of Delegates of the Association 
has asked the Assembly of the United 
Nations to defer action on the Draft 
Covenant and the Draft Declaration 
on Human Rights until the lawyers 
and people of the respective countries 
can give them further study. I note 
that the Canadian Bar Association 
has also requested that action be 
deferred. 

The draft of the Declaration as 
revised and printed in the New York 
Times of December 7, is a great 
improvement over the Draft Declara- 
tion printed in the March, 1948, 
issue of the JOURNAL [page 204]. 

But there is room for a great deal 
of improvement yet. In the first 
place, the Draft Covenant and Dec- 
laration are far too long. The Draft 
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Covenant, as I count it, is about 
1975 words. The revised Draft Dec- 
laration is about 1680 words. This 
makes a total of 3655 words. The 
English Bill of Rights is a little over 
300 words. The American Bill of 
Rights, contained in the first eight 
Amendments to our Constitution, is 
a little over 400 words. 

The Draft Declaration and Cove- 
nant are redundant, and in effect, 
though not in words, repetitious. 
Thus, for example, the Draft Cove- 
nant provides in Article 6 that no 
one shall be subject to mutilation 
and in Article 7 that no one shall 
be subjected to torture or to cruel 
and inhuman punishment. These 
two articles could well be combined 
into one. 

Article 8 deals with slavery and 
with forced or compulsory labor. 
It seems to me that paragraph | 
which forbids slavery and paragraph 
2 which forbids forced or compulsory 
labor really cover the same ground 
and should be combined. 

Then, in the current twentieth- 
century lawyer fashion, Article 8 
proceeds to define “forced or com- 
pulsory labor”, by saying what it is 
not. Our Thirteenth Amendment 
merely forbids slavery or involun- 
tary servitude. But now we have to 
define elaborately just what forced 
or compulsory labor is not. Article 
8 provides that military service is 
not forced or compulsory labor, that 
service exacted in time of flood or 
famine, fire or epidemic is not forced 
or compulsory labor. 

Well, I suggest that the old rule 
applies, that when many exceptions 
are noted, it was not intended that 
another specific exception be in- 
cluded, and so if an issue should 
arise in the future where common 
sense would tell us that the labor is 
not forced or compulsory labor, it 
could well be argued that it does not 
come under the exceptions listed in 
Article 3(8) and therefore is forced 
or compulsory labor and is forbid- 
den. 

Article 9 has a great many words 
to cover the ground covered by the 
due process clause in the Fifth 
Amendment. 
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Article 16 grants the right or de- 
clares the right to freedom of con- 
science and religion, to practice and 


teach any form of religion and re- 
ceive such teaching, and then para- 
graph 3 of the same article says that 
the above rights and freedoms “shall 
be subject only to such limitations 
as are prescribed by law and are 
necessary to protect public order and 
welfare, morals and the rights and 
freedoms of others”. 

I suggest that a Hitler or a Mus- 
solini would find that saving clause 
indeed. It would have 
played directly into their hands. 
They could have proved that each 
arbitrary and cruel act was necessary 


aD 


a “life-saver 


to protect public order and welfare 
and morals. 

I grant that no rights are absolute, 
that as Holmes once said, freedom of 
speech does not mean that a man has 
a right to cry “Fire!” in a crowded 
theater; but surely the tested consti- 
tutional way is to state the right and 
then let the courts deal with the 
exceptional cases as they arise. As it 
is, I submit that paragraph 3 of 
Article 16 takes away all the force of 
paragraphs | and 2. 

Now as to the Draft Declaration. 

Article 23 provides that everyone 
as a member of society has the right 
to social security and to the 
" realization, through national 
and international coopera- 
-” of the “. . . economic, social 
and cultural rights indispensable for 
his dignity and the free development 
of his personality”. Among these 
rights is the right “. . . to a standard 
of living adequate for the health and 
well-being of himself and of his 


effort 
tion. . 


family, including food, clothing, 
housing and medical care and 
necessary social services, and the 


right to security in the event of 
unemployment, sickness, disability, 
old age or other lack of livelihood in 
circumstances beyond his control”. 

This Article is animated by a 
high social ideal, and yet, I think 
it is amazing that all these things 
should be stated as “rights” when 
our own country does not guarantee 
them or provide them for all of our 
own people. It is true that Article 
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23 states that these rights are recog- 
nized “in accordance with the or- 
ganization and resources of each 
But a non-communist state 
could not promise these things at 


state”’. 


all, for a non-communist state does 
not undertake to see that every per- 
son in it has clothing, food and hous- 
ing adequate for his health and that 
of his family. A communist state 
might promise them, but, so far, our 
experience has been that the totali- 
tarian countries do a far less effi- 
cient job of providing these things 
for their people than has been done 
in the free countries by the combi- 
nation of private initiative and gov- 
ernmental services and regulation. 

Article 15 should surely be re- 
written. It states that everyone has 
the right to seek and be granted in 
other countries asylum from perse- 
cution. I do not know how far this 
is meant to go. If the Communists 
should gain control of China, and 
there were millions of Chinese refu- 
gees from Communist persecution, 
would everyone of them have a right 
of asylum in the United States? What 
happens when our immigration laws 
collide with the right of asylum? The 
right of asylum for an individual or 
score of individuals is one thing; the 
right of asylum for millions of a 
different race and color is another 
thing. 

This Draft Declaration 
again how difficult it is to define 
“rights and wrongs’. Courts have 
been trying to do it for hundreds of 
vears, not always with entire success. 

The conclusion seems very safe 
that the Draft Covenant and Draft 
Declaration need a lot of thorough 
study and drastic revision. They are 
really, as they now stand, political 
platforms and statements of political 
ideals, rather than of accepted legal 
rights. 

Finally, it seems to me that the 
Draft Covenant and Declaration, as 
I have indicated above, are glaring 
examples of the current legal tend- 
ency to pile up words in the attempt 
to provide for every possible con- 
tingency. No code can ever provide 
for every future contingency. We 
cannot read the future. 


shows 


When the Constitutional Conven- 
tion of 1787 gave power to Congress 
over interstate commerce, it merely 
provided that Congress “shall have 
power”, among other things, “to 
regulate commerce with foreign na 
tions, and among the several states, 
and with the Indian tribes.” 

The modern way, as exemplified 
in trust deeds, wills, contracts and 
statutes, would be to provide that 
“Congress shall have power to regu 
late commerce with foreign nations 
and among the several states, includ- 
ing in the word commerce, transpor- 
tation of goods by railroad, motor 
truck, ship, boat, or other water 
vehicle, balloon, or any other device, 
method or contrivance for the con- 
veyance or transportation of goods; 
and the transportation of persons, by 
railfoad, automobile, motor bus, 
trailer, airplane, balloon, ship, boat, 
or other water vehicle, or any othe 
device, method or contrivance for 
the transportation of persons, by 
air, water or land; and commerce 
shall also include intercourse 
communication and transportation 
of messages by,telegraph, telephone, 
radio, radar, television, or any other 
device, contrivance or method what 


and 


soever”’. 


In fact the words “commerce” 
could be defined to include a great 
many more things if I had the pa 


tience to enumerate them. 


EpWARD R. Lewis 
Winnetka, Illinois 


Emphasizes Political 
“Ground Floor’’ Activity 


® For a long time I have relished 
the JouRNAL and through it get a 
boost to my pride in the profession, 
as well as finding it an aid in many 
fields. 


Particularly, the address of Roscoe 
P. Thoma, “Challenge to the Law- 
yer-Citizen: All Should Enroll and 
Work in Party Organization”, pub- 
lished in the October, 1948, issue 
[Page 891], was of great interest to 
me. I concur with enthusiasm in the 
position taken by Mr. Thoma and 
by the JOURNAL in its editorial com- 
ment. 
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Some two years ago | offered my- 
self as a candidate for committee- 
man, Democratic County Committee 
of Jackson County, Missouri, which 
includes Kansas City; I was elected in 
August, 1946 and re-elected in Aug- 
ust, 1948. 

Serving on the Committee, and 
getting into the roots of politics, has 
given me proof of the absolute neces- 
sity for citizen-lawyers to get right 
into the party organization. There 
is the medium through which in- 
fluences can be had and results ob- 
tained. There is where policies and 
candidates originate. 

Under our system the most impor- 
tant political meeting is that held in 
each ward and voting district in the 
early part of presidential election 


years; the meeting at which delegates 
are selected to a county convention, 
which selects delegates to a state con- 
vention, which selects delegates to a 
national convention. This most im- 
portant political meeting is almost 
completely neglected by citizens who 
are not professionals in _ politics. 
When time to vote comes around in 
November, party policies, platforms 
and candidates are settled and the 
voter-citizen is reduced to choosing 
between one or the other of the two 
major parties or just wasting his vote. 
Obviously, the alternative is to get 
in at that early meeting. 

Also, service on the party com- 
mittee has emphasized another glar- 
ing weakness in citizen control of 
political parties, and, as a result, 
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Washington State Bar 

Holds ‘‘Streamlined" Meeting 

® The 1948 annual meeting of the 
Washington State Bar Association 
was a streamlined one-day gather- 
ing devoted entirely to necessary 
business. It was held in Seattle on 
September 3, just three days before 
the American Bar Association An- 
nual Meeting. Its proceedings were 
marked, therefore, by a certain pre- 
occupation with urgent matters yet 
to come. 

The officers of the Association for 
the year 1948-1949 were elected as 
follows: Tracy E. Griffin, President; 
Edward R. Taylor, Secretary-Treas- 
urer; Nelson R. Anderson, Counsel; 
and Clydene L. Morris, Executive 
Secretary, all of Seattle. Members of 
the Board of Governors are the 
President, ex officio, Edward R. Tay- 
lor, of Seattle; Clarence J. Coleman, 
of Everett; C. D. Cunningham, of 
Centralia; John Gavin, of Yakima; 


Harold W. Coffin, of Spokane; and 
Reuben C. Carlson of Tacoma. 

The Association adopted only two 
resolutions: one, that when the state 
shall adopt a new code the state 
should itself publish an unannotated 
edition of it for use as a desk book; 
and, second, that the Association ap- 
proves in principle the Jennings Bill 
(H.R. 1639, 80th Congress, 2d Ses- 
sion), relating to the venue of per- 
sonal injury actions under the Fed- 
eral Employers’ Liability Act, and 
urges passage of such legislation by 
Congress. 

Eight committee reports were re- 
ceived and ordered published in the 
State Bar Journal (see 23 Washing- 
ton Law Review 312-331). Mark H. 
Wight, of Olympia, reported on the 
work of the Statutory Code Commit- 
tee in preparing a new code for the 
state, but some doubt was expressed 
as to whether the new code would be 
in proper shape for submission to 
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control of government. It is almost 
impossible to get a citizen, whose 
prime interest is good government, 
to serve as a member of the party 
committee. Membership goes by de- 
fault to those who have a special 
personal interest in jobs and favors. 

An independent voter group is de- 
sirable, and there will always be 
plenty of independents, but the law- 
yer can be more effective in the “pro- 
cesses of government” by becoming 
active in the party organization. Af- 
ter all our real government is in the 
political party. 

I hope the challenge of Mr. 
Thoma and the JouRNAI 
something started. 

W. F. WoopruFF 


Kansas City, Missouri 


will get 


the 1949 session of the legislature for 
its adoption. 

H. Sylvester Garvin, of Seattle, ex- 
plained the work of the Legislative 
Committee, and a report of a sub- 
committee on justice court proce- 
dure was presented. This subcom- 
mittee has concluded that “A 
revision of our present laws applying 
to inferior court procedure must be 
approached with the view of making 





TRACY E. GRIFFIN 


President, Washington State Bor Association 
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the necessary changes over a period 
of time, rather than an over-all bill 
attempting to modernize the entire 
structure”. The report lists fifteen 
specific suggested changes. 

Nine changes in the divorce law 
were proposed by the Committee on 
Divorce Laws, presented by Roberta 
Kaiser, of Seattle. Chief among these 
was the abolition of the present sys- 
tem of an interlocutory divorce de- 
cree followed in six months by a final 
decree. The Committee advocates 
only one decree, but would keep the 
“reconciliation period” by having a 
delay of ninety days between the 
filing of the complaint and the hear- 
ing of the divorce case. 

Jack D. Freeman, of Spokane, re- 
ported for the Committee on Un- 
authorized Practice of Law that an 
action had been brought against cer- 
tain individual realtors and a county 
realtors’ association to enjoin them 
from drawing legal instruments in 
connection with sales of real prop- 
erty or from otherwise practicing law 
unlawfully. The Committee recom- 
mended certain other positive de- 
vices to curb the unauthorized prac- 
tice of law, largely along the lines 
of better informing both the lawyers 
and the public of the meaning and 
importance of the subject. 

Alfred J]. Schweppe, of Seattle, pre- 
sented a progress report from the 
Committee on Retirement of Judges. 
The report of the Committee on 
Legal Ethics was made by Frank E. 


Holman, of Seattle; and Roy A. Red- 
field, of Spokane, made the report of 
the Federal Legislation Committee. 
This latter Committee reported that 
it had considered a proposal to make 
uniform the rules relating to the ad- 
mission to the Bars ef the various 
United States District Courts and had 
concluded that the matter should 
be left in its present status. 


Network Programs 
Are Inaugurated 


" A series of half-hour discussion 
programs, entitled “On Trial”, was 
launched on the nationwide network 
of the American Broadcasting Com- 
pany on November 22, under the 
joint sponsorship of ABC and the 
Association of the Bar of the City of 
New York. A television version of 
the production was begun on the 
same date by ABC’s New York video 
station, W]Z-TV, which operates on 
channel 7. The radio series is heard 
every Monday night from 10:30 to 
11:00 (EST) and the television series 
on the same night from 8:00 to 8:30 
(EST) . 

The programs, designed to present 
discussion of issues of great public 
interest through the medium of ex- 
amination and cross-examination ot 
expert witnesses, were authorized by 
the Executive Committee of the As- 
sociation as a part of the work of the 
Special Committee on Public and 
Bar Relations, of which Samuel I. 
Rosenman is Chairman. In direct 
charge of the programs is a commit- 


Association Calendar 


tee consisting of Garrard W. Glenn, 
Chairman, Mrs. Helen L. Butten- 
wieser and Oren Root, Jr. Leading 
members of the New York City Bar 
will occasionally be presented as ex 
perts on the program. 

In commenting on the series, Rob 
ert P. Patterson, President of the 
Association of the Bar of the City of 
New York said: “The Association of 
the Bar welcomes the opportunity of 
assisting the American Broadcasting 
Company in the production of their 
program ‘On Trial’. The Association 
believes the program to be a digni- 
fied as well as a popular discussion 
program, and that lawyers by par- 
ticipating can contribute to a sharper 
presentation of the issues and to 
their better public understanding.” 

Robert Saudek, Vice President in 
charge of Public Affairs of ABC, said: 
“We of ABC are delighted that the 
distinguished Association of the Bai 
of the City of New York will help 
in clarifying current issues through 
the ‘On Trial’ series. The addition of 
television to the radio medium must 
give a new dimension to the broad- 
casts.” 

The subject of the first program 
was wire-tapping. Other subjects 
scheduled have been standards for 
Congressional investigations, anti- 
trust legislation, military justice and 
rent control. David Levithan, of the 


Public Law and Government De- 
partment of Columbia University, 


acts as both judge and consultant 
on the programs. 


January 28-30, 1949—Meeting of the Board of Governors, Edgewater Beach Hotel, 


Chicago 


January 31, Fepruary 1-2, 1949—Mid-Year Meeting of the House of ere 
Edgewater Beach Hotel, Chicago 


Fepruary 1—Meeting of State Delegates to Nominate Officers and Members of the 
Board of Governors 


Aprit 8—Deadline for Receipt in the Chicago Headquarters of Petitions for Nomi- 


nation of State Delegates. 


must be received by March 10.) 


Aprit 20—Mailing of Ballots for Voting for State Delegates 


(For publication in the April JourNAL, petitions 


May 15—Meeting of the Board of Governors, Washington, D. C. 
SEPTEMBER 5-9, 1949—72nd Annual Meeting of the Association, St. Louis, Missouri 
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Practising lawyer's guide to the 


current LAW MAGAZINES 


t aeenebent: LAW—“The Confes- 
sion Dilemma in the United States 
Supreme Court”: In 1943, although 
no question of constitutional law 
was involved since the defendants 
had not been coerced, the Supreme 
Court set aside the convictions of 
certain self-confessed killers upon 
the ground that their confessions 
were obtained during a delay in ar- 
raignment and, therefore, should not 
have been admitted into evidence. 
McNabb v. United States, 318 U.S. 
332. An article by Fred E. Inbau, 
Professor of Law at Northwestern 
University and a former Director of 
the Chicago Police Scientific Crime 
Detection Laboratory, which appears 
in the September-October issue of 
the Illinois Law Review (Vol. 43— 
No. 4; pages 442-463) discusses the 
McNabb case and describes the con- 
fusion which has resulted from the 
attempted application of ti 
that case in subsequent cases. Pro- 


> rule of 


fessor Inbau argues that it is difficult 
to find support for the position 
taken by the Supreme Court in the 
legislative history of the federal ar- 
raignment statutes cited in~ the 
McNabb case, and that the Court’s 
decision has deprived competent and 
well-meaning officers of the oppor- 
tunity to interrogate criminal sus- 
pects where interrogation is an in- 
dispensable aspect of case investiga- 
tion. He states that the opportunity 
is presented to the Court in Upshaw 
v. United States, 168 F. (2d) 167, 
cert. granted 334 U.S. 842 (1948), 
either to overrule the McNabb case 
or to subject the rule to considerable 
modification. It may now be noted 
that on December 13, the Supreme 
Court (four justices dissenting) re- 
versed the Circuit Court of Appeals, 
thereby setting aside the conviction 





of the petitioner upon the ground 
that his confession was inadmissi- 
ble. (Address: Illinois Law Review, 
Northwestern University, Chicago 
11, Illinois; price for a single copy: 
$1.00.) 


CrimInAL LAW—“The Right of 
Counsel Today”: The leading case 
note in the September-October, 
1948, issue of the Journal of Crimi- 


(Vol. 


pages 342-353), by 


nal Law and Criminology 
XXXIX—No. 3; 
Gerald Chapman, is devoted to an 
analysis of the questions raised by 
the recent decision of the Supreme 
Court of the United States in Bute 
v. Illinois, 333 U.S. 640 (1948), 
which held that a defendant is not 
entitled to counsel in non-capital 
cases as a matter of constitutional 
right in the absence of aggravating 
circumstances. The note considers 
the limitations under federal court 
procedure with respect to the right 
of counsel and compares those limi 
tations with the protection afforded 
by various of the states in state courts. 
Special emphasis is placed on the 
Illinois rule. (Address: Journal of 
Criminal Law and Criminology, 357 
East Chicago Avenue, Chicago, IIli- 
nois; price for a single copy: $1.00.) 


Hussanp AND WIFE—“The 
Nullity of Marriage”: 
successive articles in the July and 
October issues of the Law Quarterly 
Review (Vol. 64; pages 324-340 and 


Appearing in 





533-544) is an exhaustive study by 
E. J. Cohn of problems raised by a 
decree declaring a marriage void. 
The problem is considered from the 
point of view of comparative law and 
not only the English decisions but 
also the decisions in continental 
Europe and to some extent those in 
the United States are considered. The 
author concludes that there should 
be a revision of the English law to 
limit the retroactive effect of a decree 
nullifying a marriage. (Address: Law 
Quarterly Review, Toronto, Canada; 
price for a single copy: $1.75). 


| ene AND WIFE—“Con- 
ciliation Rather Than Reconcilia- 
tion”: In an attempt to improve the 
present situation under which one 
of every three marriages in this 
country ends in failure, Judge Julius 
H. Miner, of the Circuit Court of 
Cook County, Illinois, proposes in 
an article which appears in the 
September-October issue of the 
Illinois Law Review (Vol. 43—No. 
4; pages 464-494) a plan providing 
for a “cooling off” period in advance 
of the filing of the complaint in 
matrimonial actions. Under Judge 
Miner’s plan, which is based upon 
the results of an actual experiment 
conducted in his Court, it would be 
necessary for the litigant to file a 
confidential “statement of intention” 
to sue, without any allegation of 
grounds relied upon, sixty days prior 
to the filing of a complaint. During 
the waiting period, the impartial 
services of the court would be avail- 
able to the parties on a voluntary 
and confidential basis for the pur- 
pose of securing adjustment of the 
difficulties and a permanent concilia- 
tion. The author states that his plan 
would preserve the marital union 
setting in 


in many instances -by 





Editor's Note 


Members of the Association who wish to obtain any article referred to should 
make a prompt request to the address given with remittance of the price stated. If 
copies are unobtainable from the publisher, the Journa/ will endeavor to supply, 
at a price to cover cost plus handling and postage, a pianograph or other copy of 


a current article. 
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motion the judicial machinery of 
conciliation before irreparable harm 
is done. The article also considers 
in detail various legal objections 
which have been raised by lawyers 
to whom the proposal has been sub- 
mitted for analysis and criticism. 


(Address: Illinois Law Review, 
Northwestern University, Chicago 11, 
Illinois; price for a single copy: 
$1.00.) 


On AND GAS LAW—“Unitiza- 
tion Problems: The Position of the 
Lessor”: In the August issue of the 
Oklahoma Law Review (Vol. 1—No. 
2; pages 119-139) Professor Maurice 
H. Merrill, author of Covenants 
Implied in Oil and Gas Leases, 
analyzes the problem of a dissenting 
lessor in an oil and gas field which 
is otherwise completely unitized by 
voluntary agreement. In addition to 
problems of determining the field 
boundaries, unit production to be 
assigned to each tract, well locations 
and considerations of conservation, 
the most complex problems are those 
which arise with regard to recycling 
operations—returning dry gas to 
the fields to maintain operating 
pressures—and particularly the com- 
pensation to be paid for products 
extracted from the “wet” gas and 
for the residue. It was on this rock 
that negotiations in the recent Stoti 
case (159 F. (2d) 174, C.C.A. 5th, 
1946) involving a dissenting lessor 
foundered. While Professor Merrill 
criticizes the results in this case, he 
recognizes that unless all the oil 
and gas products from a field are 
brought into a pool for common 
division there will be continued 
room for conflict between _lessor- 
royalty owners. Such conflict, Pro- 
fessor Merrill believes, can only be 
solved by compulsory unitization 
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under administrative direction in 
accordance with laws similar to the 
present Oklahoma statute. This 
statute he considers at present the 
“best law covering field-wide uniti- 
zation”. (Address: Oklahoma Law 
Review, Norman, Oklahoma; price 
for a single copy $1.50.) 


Pusuic UTILITIES—“Interest 
Rates and Fair Return”: In the 
November, 1948, issue of Land 
Economics Vol. XXIV—No. 4; 


pages 384-395) M. A. Adelman, of 
the Massachusetts Institute of Tech- 
nology, presents a study, entitled as 
above, of the effect of recent decisions 
of the Supreme Court of the United 
States on public utility rate regula- 
tion, especially as related to the 
problem of determining a fair 
rate of return. The article deals 
principally with investment analysis 
and concludes that while the 
Supreme Court doctrine of the mar- 
ket rate on prudent investment may 
prove satisfactory when applied to 
utility corporations where the ele- 
ment of competition is minimized, 
the method cannot be applied to an 
industry or company which is sub- 
ject to strong cyclical fluctuations 
or lacks monopoly power. (Address: 
Land Economics, 121 South Pickney 
Street, Madison, Wisconsin; price 
for a single copy: $1.50.) 


Trave REGULATION—“Basing 
Points and Quantity Discounts: The 
Supreme Court and a Competitive 
Economy, 1947 Term”: Part of a 
comprehensive study of the Supreme 
Court decisions in the trade regu- 
lation field during the 1947 term, 
this article by Sergei S. Zlinkoff, of 
the New York Bar, and Robert C. 
Barnard, of the District of Columbia 
Bar, in the November issue of the 


Columbia Law Review (Vol. 48— 
No. 7; pages 985-1031) analyzes two 
important decisions: Federal Trade 
Commission v. Cement Institute, 333 
U. S. 683, and Federal Trade Com- 
mission v. Morton Salt Company, 
334 U. S. 37. Both decisions upheld 
Commission findings of violations of 
the Robinson-Patman Act, the 
former in the multiple basing point 
method of pricing as used uniformly 
by the cement industry and the latter 
in the allowance of quantity dis- 
counts. The economic background, 
the legal precedents, the cases and 
opinions, the various interpretations 
thereof, and the possible effect on 
future business practices, Commis- 
sion enforcement, and _ industrial 
and Congressional proposals for 
amendment of the anti-trust laws 
are considered. (Address: Columbia 
Law Review, Kent Hall, Columbia 
University, New York 27, N. Y.; price 
for a single copy: $1.00.) 


‘Lorrs-“Lendownert Responsi- 
bility to Children”: An article deal- 
ing with the doctrine which imposes 
on the landlord a duty of care to the 
trespassing child has been written for 
the November issue of the Texas 
Law Review (Vol. 27—No. 1; pages 
1-13) by Professor Leon Green, of the 
University of Texas Law School. 
Professor Green traces the evolution 
of this doctrine, which is known vari- 
ously as the “turn-table doctrine”, 
“attractive nuisance doctrine”, “‘play- 
ground doctrine” and “infant tres- 
passer doctrine”, through a period 
during which courts were reluctant 
to find that the property owner had 
such a duty, and concludes that the 
doctrine is now generally accepted 
even by those courts which origin- 
ally rejected it. (Address: Texas Law 
Review, University of Texas, Austin, 
Texas; price for a single copy: $1.00.) 








LO 


H. A. 


= The 
cate G 
of his 
conside 
Secreta 
well, st 
House 
Advocz 
pointe 
and b 
Chance 
of Stat 
sponsil 
on th 
advice 
with tl 
The 
Depar 
as to: 
trial < 
functi 
forme: 
to dil 
of the 
and A 
The 
also c 
collec 
the fF 
These 
the d 
which 
existi 
been 
Th 
Octol 
show: 
funct 
Gene 
to su 
milit 
Arm) 
inclu 
and 
Arm 
abro 
advo 
and 
Unit 
the | 











LONDON LETTER 


H. A. C. Sturgess « Librarian and Keeper of the Records, Middle Temple 





®" The position of the Judge Advo- 
cate General and the organization 
of his department has been under 
consideration for some time. The 
Secretary of State for War, Mr. Shin- 
well, stated on September 21 in the 
House of Commons that the Judge 
Advocate will, in the future, be ap- 
pointed on the recommendation of 
and be responsible to the Lord 
Chancellor, instead of the Secretaries 
of State for War and Air. The re- 
sponsibility for acting or not acting 
on the Judge Advocate General's 
advice in particular cases will remain 
with the Secretary of State concerned. 

The Judge Advocate General's 
Department will be reconstituted so 
as to separate the functions of pre- 
trial advice and prosecution from 
functions of a judicial character. The 
former functions will be transferred 
to directorates in the departments 
of the Secretaries of State for War 
and Air. 

The Judge Advocate General will 
also cease to be responsible for the 
collection of evidence against, and 
the prosecution of, war criminals. 
These duties will be carried out in 
the directorate of the War Office to 
which the Judge Advocate General's 
existing military department has 
been transferred. 

The reorganization took place on 
October 1, 1948, and a statement 
showing what are now the main 
functions of the Judge Advocate 
General has been circulated. He is 
to superintend the administration of 
military and air force law in the 
Army and Air Force respectively, 
including the provision of deputies 
and legal staffs with the principal 
Army and Air Force commands 
abroad; provide and appoint judge 
advocates at trials by courts martial 
and military courts held in the 
United Kingdom and abroad; review 
the proceedings of courts martial and 


of military courts held pursuant to 
Royal Warrant (prisoner of war and 
war criminals), including the ten- 
dering of legal advice on confirma- 
tion, review or petition. In the event 
of its being necessary to quash the 
proceedings he will make recom- 
mendations to the appropriate Secre- 
tary of State or commander in chief 
with this object. He will have cus- 
tody of the proceedings of all courts 
martial and military courts, and will 
give assistance to each Secretary of 
State in the formulation of any ad- 
vice it may be necessary to give re- 
garding the proceedings of courts 
martial and military courts for the 
trial of prisoners of war. In his 
capacity as legal adviser to the Secre- 
taries of State for War and Air, he 
will advise them on general legal 
questions affecting the Army and 
Royal Air Force. 


[ Eprror’s NOTE: In March, 1946, Sec- 
retary of War Patterson appointed 
an Advisory Committee on Military 
Justice whose membership was nomi- 
nated by our Association. The chair- 
man was Dean (now Chief Justice) 
Arthur T. Vanderbilt. In December 
of that year, the committee submitted 
a report recommending, among other 
things, that judicial functions be 
separated from prosecuting func- 
tions in the court-martial system, 
that the judicial function be assigned 
to the Judge Advocate General's 
Department and that the officers of 
that department be freed from com- 
mand control. (33 A.B.A.J. 40; Jan- 
uary, 1947). These recommenda- 
tions were not approved by the Secre- 
tary of War (33 A.B.A.J. 319; April, 
1947) , and were not included in the 
so-called Kem Amendment (Title 
II, Selective Service Act of 1948) 
which made many changes in the 
system of military justice in this 
country. 













































The changes in the British system 
of military justice reported above 
are quite similar to those recom- 
mended by the Vanderbilt commit- 
tee and rejected by the Secretary of 
War and the Congress. | 


Repair of Middle Temple Hall 

Is Now Almost Completed 
Considerable progress is being made 
with repairs to the Middle Temple 
Hall, and for some time prior to the 
commencement of the Long Vaca- 
tion lunches had been resumed 
therein. It was possible to use only 
half of the Hall for this purpose, the 
other half having been screened off 
in order to carry on the work of re- 
pair without hindrance. 

The magnificent and richly carved 
screen, erected at the east end of the 
Hall in 1574, will soon be replaced 
in its old position. It was removed 
to a place of safety during the war. 

In normal times it would have 
been possible to accomplish all the 
work or reconstruction by the end of 
this year, in time for the great oc- 
casion when Her Majesty the Queen, 
who has graciously promised to fill 
the office of Treasurer of the Inn, 
commences her term as such in Jan- 
uary, 1949; but in these days of frus- 
tration and shortages it would be 
foolhardy to prophesy. 

Work of a somewhat extensive 
scale is now being done in the Tem- 
ple Church, but it is in the nature of 
exploration rather than renovation. 
It is not yet possible to state whether 
the arches of the roof are safe, or 
whether they have been so severely 
damaged by fire as to make replace- 
ment with new stone necessary. 

The stone mullions of most of the 
windows have been so badly calcined 
that much new stone will be required 
to restore them. It is believed that 
all the Purbeck marble pillars sup- 
porting the arches of the roof will 
have to be replaced. These were so 
severely weakened by the fire that it 
was necessary to relieve them of the 
weight of the arches by erecting 
temporary brick pillars on either side 
of each of them. 
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Chief Justice Vanderbilt Outlines Program 


For Improvement in Traffic Courts 


® Governor Alfred E. Driscoll, of 
New Jersey, and Chief Justice Arthur 
T. Vanderbilt, of the New Jersey Su- 
preme Court, were among the 
speakers who addressed the 585 per- 
sons attending New Jersey’s first Ju- 
dicial Conference for Traffic Court 
Judges and Prosecutors, sponsored 
- jointly by the American Bar Associa- 
tion and the Northwestern Univer- 
sity Traffic Institute. The Confer- 
ence was held in Trenton from No- 
vember 30 to December 2. 

In his address of welcome, Gov- 
ernor Driscoll pointed out the im- 
portance of the nation’s traffic courts 
and the necessity for alert, com- 
petent traffic judges and prosecutors 
operating as an integral part of a 
respected judicial system. Public 
confidence in the administration of 
justice, he said, depends upon our 
courts, and if we are to have such 
confidence, the guilty must be pun- 
ished and those entitled to protec- 
tion must receive it. Traffic court 
judges, he went on, have it within 
their power to promote or destroy 
the enthusiasm of law enforcement 
ofhcers. He stressed the importance 
of dignity and courtesy in the courts 
in obtaining “even-handed, sure jus- 


Committee to Explore Depiction of 


(Continued from page 38) 
tected and prosecuted; and (2) the 
manner in which the lawyer, the 
judge and the processes of law are 
depicted. In May, 1948, the Commit- 
tee determined to place its emphasis 
on the first problem stated above. 
Both at the 1947 and 1948 Annual 
Meetings the Committee developed 
interesting panel discussions in the 
field. 

As a result of its decision to attack 
first the matter of the depiction by 
the media of crime and the resultant 
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tice equal and exact to all persons, 
administered quickly, with courtesy 
and dignity”. 

In the address which closed the 
meeting, Chief Justice Vanderbilt 
outlined a program for building a 
He 
called for uniformity in traffic tickets 


good system of traffic courts. 
and summonses and in traffic viola- 
tion records. This would, he said, 
make the work of the judge easier. 

Secondly, he declared that each 
case must be given individual treat- 
ment. He pointed out that many 
citizens will never see the law ad- 
ministered in any court other than a 
trafic court, and that their respect 
for the law will depend upon the 
fairness and honesty of the traffic 
judge. 

Third, he cautioned that every de- 
fendant should be advised of his 
rights before he is asked to plead. 
This will increase respect for the 
judicial process, he said. 

Fourth, Chief Justice Vanderbilt 
believes that the traffic judge should 
wear judicial robes whenever pos- 
sible. His functions are as important 
as those of district judges or of mem- 
bers of the Supreme Court, he added, 


Crime 


effect, especially on the young, the 
November meeting concentrated on 
this problem. Forty-two representa- 
tives of our Association, the radio, 
motion pictures and publishers at- 
tended. In addressing the conference 
Mr. Freund noted that while all the 
media attempted to police them- 
selves by the use of codes, the cur- 
rent flow of objectionable material 
demonstrated that the codes were 
not working effectively. He warned 
that if the media did not adequately 
and effectively police themselves, 


and the use of the robe will show 
this. 


Fifth, he believes that a country- 
wide conference of district and muni- 
cipal court judges for discussion of 
their common problems should b« 
called as soon as conveniently pos- 
sible. 

“Remember,” he concluded, “that 
for ninety-nine per cent of the people 
you are the supreme court. There- 
fore, every case is entitled to you 
best attention.” 

Other speakers at the conference 
included Senator Arthur W. Lewis, 
of New Jersey; Commissioner Arthu 
W. Magee, of the New Jersey Motor 


Vehicle Department; Colonel Charles 


H. Schoeffel, New Jersey Superin 
tendant of Police; Robert L. Doni 
gan, J. Stannard Baker, and Colonel 
Franklin M. Kreml, all of the North- 
western University Traffic Institute; 
Associate Justice John Gutknecht, of 
the Municipal Court of Chicago; 
Chief Justice Harry H. Porter, of 
the Municipal Court of Evanston, 
Illinois; Dr. R. N, Harger, of the 
University of School of 
Medicine, and Frank 
Andrews, of the Police Department 


Indiana 
Lieutenant 


of Evanston, Illinois. 


governmental regulatory action of 
some nature would probably result. 
He declared: “If we do not consider 
now the steps and methods of learn- 
ing the actual, vital facts of the prob- 
lems before us, and, having the facts, 
deal with the problems intelligently, 
legislation which you and I would 
now deem intemperate is, in my 
considered judgment, inevitable; and 
neither the great prestige of the 
American Bar Association nor the 
powerful resources of the media will 
be able to prevent it.” 
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1949 ANNUAL MEETING 
ST. LOUIS, MISSOURI 
September 5-9, 1949. 

Headquarters .. 

ST. LOUIS KIEL AUDITORIUM 


The Seventy-Second Annual Meeting of the Amer- 


ican Bar Association will be held in St. Louis, Missouri, 


September 5 to 9, 1949. 





Further information with re- 


i ecectshamet 





spect to the Meeting will be published in the JOURNAL 8 
from time to time. hy / 

All meetings of the Assembly, the House of Delegates, S fe / yf “ 
and of most of the Sections of the Association will be \ ws %. ‘£ 


held in the Kiel 


quarters, Registration, Press Room, 


Head- 


and other activities 


Auditorium, where General 


/¢ 
ight 
ny, 


will be located. 
The Kiel 


between 14th and 15th Streets, and opposite Memorial 


Auditorium is located on Market Street, 


and within 
Louis’ best 


Plaza. It is three blocks from Union Station, 


walking distance of most of St. hotels. 


Every facility, including service of food, is available 


inside the Auditorium. 


REGISTRATION FEE 
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4 EC =) the Union Depot and within 
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easy walking distance of a large 
number of St. Louis’ best hotels. It 
can be conveniently reached by 
surface cars, bus lines and service 


cors, and there is ample porking 


facilities adjacent to it 


~ - i a 





REQUESTS FOR RESERVATIONS FOR HOTEL 
BY PAYMENT OF THE REGISTRATION FEE IN THE 
FOR WHOM RESERVATION IS REQUESTED —— CHECKS 
AMERICAN BAR ASSOCIATION, AND SENT DIRECTLY TO 
BUREAU, AMERICAN BAR ASSOCIATION, 


THE 





TO BE MADE 


ACCOMMODATIONS MUST BE ACCOMPANIED 
AMOUNT OF $5.00 FOR EACH LAWYER 
PAYABLE TO THE 
HOTELS RESERVATION 
1420 SYNDICATE TRUST BUILDING, ST. LOUIS 1, MO. 





The Board of Governors solicits the cooperation of 
the members of the Association in thus facilitating the 
handling of the registration fee and in partially de- 
fraying the increasing expense of the Annual Meeting. 

In the event that it becomes necessary to cancel a 
reservation, the registration fee will be refunded, 15, 


CEIVED AT 
HEADQUARTERS, 


1949. 


(See reverse side for list of St. Louis Hotel Rates, 
together with Application for Hotel Accommodations. ) 


1140 North 


PROVIDED NOTICE OF CANCELLATION IS RE- 
THE AMERICAN BAR ASSOCIATION 
Dearborn Street, 
Chicago 10, Illinois, NOT LATER THAN AUGUST 
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only three blocks from 




































List of St. Louis Hotels and Rates 


For your convenience in making hotel reservations for the Seventy-Second Annual Meeting of the American 
Bar Association, in St. Louis, Missouri, on September 5 to 9, 1949, hotels and their rates are listed below. Use the 
form at the bottom of this page, indicating your first, second and third choice. ALL REQUESTS FOR RESER- 
VATIONS MUST GIVE DEFINITE DATE AND APPROXIMATE HOUR OF ARRIVAL, AS WELL AS 
APPROXIMATE DATE OF DEPARTURE; ALSO NAMES AND ADDRESSES OF ALL PERSONS WHO 
WILL OCCUPY RESERVATIONS REQUESTED MUST BE INCLUDED. Since hotel accommodations will be 
assigned by the St. Louis Housing Bureau, al! reservations must be cleared through the HOTELS RESERVA- 
TION BUREAU, AMERICAN BAR ASSOCIATION MEETING, 1420 Syndicate Trust Building, ST. LOUIS 1, 
MISSOURI. 


For two persons Parlor, bed- 
Hotel For one person Double-Bed Twin-Beds room & bath 
CHASE-Kingshighway & Lindell ............ $3.50 &up $5.00 & up $6.00 & up $10.00 & up 
CLARIDGE-Locust at 18th St....... ds 3.00-4.00 4.00- 6.50 5.00- 6.50 10.00 & up 
Se. | eee eee 3.00-5.75 5.00- 8.00 6.50-13.00 12.00-13.50 
JEFFERSON-Locust at 12th St............+4. 4.50-6.50 5.50- 7.50 7.00- 8.00 14.00-22.00 
KINGS-WAY-108 N. Kingshighway........... 3.00-4.00 4.50- 7.00 6.50- 7.00 
LENNOX-Washington & 9th.............4+. 3.75-6.00 5.25- 7.00 6.50- 8.00 11.00 & up 
MAJESTIC-Pine & Ilth..........-..+0s0e00. 2.50-3.50 4.00- 5.50 5.50- 6.00 
MARK TWAIN-II6 N. 8th St..............5. 3.50-5.00 5.50- 7.00 7.50- 8.00 
MAVrmae-St. Charles & Sth. .......cccsccees 3.50-8.00 5.00- 8.00 7.00 9.00 11.00 & up 
MELBOURNE-Lindell & Grand............. 3.50-6.00 5.50- 8.00 7.00- 9.00 12.00-17.00 
PARK PLAZA-Kingshighway & Maryland..... 5.00-9.00 7.00-10.00 8.00-11.00 12.00-18.00 
SHERATON-Lindell at Spring..............: $.50-6.00 6.50-10.00 7.50-11.00 9.00-30.00 
STATLER-Washington, St. Charles & 9th Sts.. $.50-6.00 5.25- 8.00 7.25-12.00 16.00-19.00 


APPLICATION FOR HOTEL ACCOMMODATIONS 
ALL RESERVATIONS MUST BE RECEIVED PRIOR TO AUGUST 15, 1949. 


Hotels Reservation Bureau, 
American Bar Association Meeting, 
1420 Syndicate Trust Building, 

St. Louis 1, Missouri. 


Please reserve the following accommodations for the Annual Meeting of the American Bar Association, to be held 
in St. Louis, on September 5-9, 1949. Registration Fee is herewith attached. 


TST cs Ss aoe Double-Bed Room...__._. ..... Twin-Bed Room 
(With Bath) (With Bath) (With Bath) 


See. (Famer, Bodroam & Beth)... ae |... 
| Sn eee wise. yenea First Choice Hotel 
Second Choice 
Third Choice 


Arriving at Hotel (date) 


eee ewww ewww ewww wenn ne nen BRIE Le sede. week AVR e AMGAVASER (REALL) .. 22 nnnee 


I ng A a i are el Oli a “ 


THE NAME OF EACH HOTEL GUEST MUST BE LISTED. Therefore, please include the names of both 
persons for each double room or twin-bed room requested. Names and addresses of all persons for whom you are 
requesting reservations: 


(Individual Requesting Reservations) If the hotels of your choice are unable to accept 
Sissies your reservation, the St. Louis Housing Bureau 
I oie, oon 8. sod aattns aench te neekiane ek enleakipen ad stwaal rts ° . 

will make the best possible reservation elsewhere. 
Address... 


City & State___... 





REQUESTS FOR RESERVATIONS, TOGETHER WITH 
$5.00 REGISTRATION FEE FOR EACH LAWYER, SHOULD 
BE ADDRESSED TO HOTELS RESERVATION BUREAU, 
AMERICAN BAR ASSOCIATION MEETING. 

1420 Syndicate Trust Bldg., St. Louis 1, Missouri. 
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(Continued from page 11) 
but it has not done so yet. For one 
reason or another, the Court has 
never yet thrown itself for better or 
worse into that battle, as we have 
seen it do more than once for the 
rights of property.”!® And this is the 
view of other commentators.?° 
Although definitive appraisal is 
uncertain at best in a field so fluid, 
such judgments strike me as over- 
harsh. In terms of the Court’s own 
frame of reference, its intent and 
purpose, I think its influence must 
be considered more extensive. In 
promoting better administration of 
criminal justice, in the state as well 
as federal courts, in obtaining some 
measure of voting and educational 
equality for racial minorities, of free- 
dom for spreading their views for 
weak religious groups, the force of 
the Court’s precept and compulsion 
would seem more effective. In all 
these cases the accomplishment may 
not have been so much in the num- 
ber of cases of active intercession by 
the judiciary as in the standards pro- 
mulgated which disclose at least a 
vision and an ideal. Though hard to 
measure, the value of promoting 
such standards must, 
substantial. 


it seems, be 


We Must Pay the Price 

of Nth Degree Uncertainty 

All this, I think, may be counted as 
gain. Indeed, could we separate the 
clear clarion call to fairness, equality, 
and tolerance from the actual de- 
cision, the precept from the adjudi- 
cation, our problem might well be 
solved. But, as it is, the price paid is 
high, higher than other democratic 
countries have felt they could pay. 
We have the uncertainties of the law 
raised to an nth degree, to the sure 
disappointment of most of the suit- 
ors. Even under rather favorable cir- 
cumstances the chances of Supreme 
Court interference are not great. 
And there are whole areas where, as 
yet at least, no workable judicial re- 
strictions or control have been de- 
vised. Among these are the areas of 
the exercise of the war powers of the 
executive and of the investigative 
powers of the legislature. In conse- 
quence, what we have is a seeming 


control by the judiciary which tends 
to divide responsibility without pro- 
viding restraint; for the other de- 
partments, holding up the courts as 
the ultimate protectors of the people, 
may draw drafts of power from the 
very failure of the judiciary to find 
occasion to object. 
finally the 
raised by 
judges are 
democracy 
matters so 
lives of peoples as do these adjust- 
ments to and with racial minorities 
or other disfavored groups. 
Questions thus raised have par- 
ticular pertinency in the present cli- 


And there is 
insistent question, as 
Judge Hand, whether 
the proper persons in a 
to’ attempt settlement of 
profoundly affecting the 


mate of opinion. For once more we 
are on the verge of repression of 
disliked or odious views, periods 
comparable to those of the Alien and 
Sedition laws of 1798 or the “red 
raids” of the 1920's. The severity and 
extent of the present wave of fear 
has been the concern of thoughtful 
lawyers and scholars. It has seemed 
directly to confuse—as the Canadian 
spy investigation did not—the prob- 
lem of security, which, as competent 
leaders have pointed out, has not 
been at all threatened, with the 
problem of radical opinions, which 
should be left to find their own level. 
How far we are in danger of depart- 
ing from the views of Milton and 
of Jefferson, of Holmes and of 
Hughes, is strikingly illustrated in 
the pages of what should be at least 
the most representative periodical 
of our profession, the AMERICAN Bar 
ASSOCIATION JOURNAL. Thus the lead- 


19. Curtis, op. cit., supra note 9, at 258. 

20. See Braden, Cohen, and Commager, supra 
notes 12, 9, 16; ‘The Image in the Mirror’’, 56 
Yale L. Jour. 1356 (1947). For earlier views see 
Borchard, ‘The Supreme Court and Private Rights’, 
47 Yale L. Jour. 1051 (1938); Edgerton, “Incidence 
of Judicial Control over Congress’’, 22 Corn. L. Q 
299 (1937). 

21. O'Brian, ‘Loyalty Tests and Guilt by Asso- 
ciation’’, 61 Harv. L. Rev. 592 (1948); the discus- 
sion and resolution before the New York State Bar 
Association, reported in 71 Rep. N. Y. St. Bor 
Assn. 93-127 (1948); Commager, ““Who is Loyal to 
America?’’ 195 Harper's Magazine 193 (September, 
1947); Commager, ‘Should We Outlaw the Com- 
munist Party?’’ New York Times Magazine, August 
22, 1948, page 7; Boyd, ‘Subversive of What?"’ 
182 The Atlantic Monthly, 19 (August, 1948). Com- 
pare ex-Congressman Eliot's reference, in a book 
review, 61 Harv. L. Rev. 899, 901 (1948), to “‘the 
unreasoning fear being whipped up among the 
majority—upwards of a hundred million people 
are in a foir way of being terrified by the mere 
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1948, 
number is a long, documented essay 
supporting repressive measures as an 
exercise of a clear constitutional 
“power to protect our institutions” 
and criticizing more moderate views; 
while the lengthy editorials also 
press this single viewpoint.”? Indeed 


ing article in the August, 


the latter go so far as to repudiate 
the advice of Milton and Jefferson 
for the safety involved in the tolera- 
tion of “error of opinion” as being 
related only “to disparate circum- 
stances”—Milton, whose plea was 
made to a civil-war-tossed England, 
and Jefferson, whose advice was 
given an infant nation menaced by 
the power of England and France! 
And the former dismisses the excesses 
of the '20’s and the noble example 
of Charles Evans Hughes and others 
in opposition by saying, “We are no 
longer in the days of T-model 
socialism of World War I.”2% It is 
but the old story of recognizing our 
fundamental philosophy up to a 
point and then no further. Where 
our fears take over, the majestic 
phrases of the Bill of Rights wither 
and shrivel to mere copybook epi- 
grams. 


Protection of Minorities 
More Than Dogma 


In what I have just said, I have 
followed a common custom in stress- 
ing minority rights as a kind of 
vested interest of the few for whom 
the protection is designed. Such, in 
part, is the constitutional concept; 
but it is a great mistake to leave it at 
that. For after all we afford such 
protection because that makes our 





existence of perhaps a few hundred thousand of 
their fellow-citizens. Scattered, unarmed, mainly 
poor, politically powerless, and virtually without 
influence except in a minority of labor unions, 
they are a feeble group. Yet both the press and 
the politicians have built this group into a bogey- 
man which has effectively frightened the American 
people.’ See also Pratt, “That Real ‘Spy,’ the 
Researcher’", New York Times Magazine, August 
15, 1948, page 10. 


22. Ober, “‘Communism vs. the Constitution: 
The Power To Protect Our Free Institutions’, 34 
A.B.A.J. 645, 742, August, 1948; ‘The Point Where 
Toleration Ends’’, 34 id. 696, 697. 


23. Ibid. Compare Jefferson's First Inaugural, 
1801: “If there be any among us who would wish 
to dissolve this Union or to change its republican 
form, let them stand undisturbed as monuments of 
the safety with which error of opinion may be 
tolerated where reason is left free to combat it." 
274 U. S. at 375; Letters and Addresses of Thomos 
Jefferson, page 136 (1905). 
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government what it is—a people’s 
government built on the foundation 
of free interchange of ideas. In a 
democracy, minorities are necessary; 
they prod, they stimulate, they force 
action. Without them we have little 
more chance to develop new ideas 
than has a dictatorship. We need 
think of the 
lunatic fringe of an opposition; we 
should recall the advantage and the 
necessity to the entire body of the 


not always purely 


goad furnished by the original mind. 
Forced conformity of thought is an 
evil far worse than the expression of 
dubious opinions; and that has been 
a long-recognized defect in Ameri- 
can culture. Thus, as a keen literary 
critic observed last winter: “It is a 
recurrent theme of foreign observers 
since Tocqueville that in America 
social pressure and mass feeling 
enforcing conformity are overwhelm- 
ing, and every American writer from 
Emerson and Thoreau to Henry 
Adams and Sherwood Anderson has 
made the same complaint.”*4 The 
present exodus of scientists from the 
government, because of the premium 
now put upon quiescence, if not lack 
of ideas, may be a more serious loss 
in the long run than the somewhat 
dubious or obvious reports which 
are claimed to have been transmitted 
abroad by persons now suspect. In 
short, we must not license and pro- 
hibit Truth when she and Falsehood 
grapple merely because 
Milton’s glowing phrase, “we do 


thus, in 


ingloriously misdoubt her strength,” 
but also because our own safety 
ultimately depends upon the preser- 
vation of our freedom to think and 
believe as conscience shall dictate. 

But whether I am right or wrong 
as to the seriousness of the present 
menace to our democratic ideals and 
faith, I think we could ask for no 
more striking example than the 
present of the impotence of the 
courts to stay the tide. And I agree 
with Judge Hand that these are 
problems not to be solved through 
any re-interpretation of the “majestic 
sententiousness” of the Bill of 
Rights. We should not expect the 
courts to solve them; nor are they 
likely to be permanently adjusted 
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by any mere governmental device. 
3ut we can ask that they rise to the 
level of an 
policy and of government responsi- 


issue of government 


bility which can be controlled at the 
polls, and not be merely the diverse 
and separate acts of various public 
officers who collectively are subject 
to no real control or check. 


The Dilemma of Judges 
Is the Dilemma of Society 
Thus the dilemma I have attempted 
to state for the judge is a dilemma 
rather for us all, which reaches far 
beyond the confines of the judicial 
establishment. And I think we can 
see a solution along the lines of 
extension, rather than restriction, of 
democratic principles when we relate 
this issue to the wider one of which 
it is a part, namely, how, in a 
country where the people, and not 
some individual or group, are the 
rulers, can we secure at once effective 
action and yet personal responsibility 
upon the part of our chosen officers? 
Recurringly the issue is made dramat- 
ic by the well-known and paralyzing 
disputes between the executive and 
the legislature. Others have analyzed 
the problem of our attempts to oper- 
ate a twentieth century governmental 
behemoth on an eighteenth century 
basis with more authority and 
wisdom than I can bring to the task. 
I shall merely refer to their teachings 
and point to the observed experience 
that only in time of great crisis, such 
as the supreme test of devastating 
war, does our government operate 
with real efficiency and direction. 
We are justly proud of our accom- 
plishments in time of dire need. Shall 
we be content to act effectively only 
upon stimulus of crisis? And can it 
be that a race which can perfect the 
automobile and then refine its de- 
tails, and do the same for hundreds 
of other things or gadgets for 
physical use and enjoyment, cannot 
tradition, fear of 
radicalism, or other heavy hand of 
the past bring itself to do a like task 
in the much more important de- 
velopment of modern government? 
Now there is a device of govern- 
ment which is designed to secure 


by reason of 


effective execution of policies and 





yet to preserve power in, and 
responsibility to, the electorate. It 
appears also to answer the need 
which is behind the public reaction 
for court control of public affairs, 
that of making sure of official 
responsibility, of the observing of 
requirements and obligations con- 
sidered not merely legal, but moral 
and fundamental and just, in all 
our public officers and representa- 
tives. It is that of parliamentary 
government, where executive and 
legislature are held to work together 
under chosen and responsible leader- 
ship and where division of direction 
calls automatically for a new man- 
date from the electorate. It was not 
known in its modern sense at the 
time of adoption of our Constitution. 
It was, however, the product of 
growth and experience, not the 
least important being the extension 
of manhood suffrage. It is really a 
creature of the nineteenth and 
twentieth centuries, whose conditions 
both made it necessary and gave it 
birth. Hence the fact that it was not 
known or appreciated in 1787 is no 
reason for discounting its possibil- 
ities today. 


Parliamentary Government Drawing 
More Attention 


It is an encouraging sign of political 
growth that more and more informed 
students are turning to an explora- 
tion of the possibilities for America 
inherent in this governmental de- 
velopment. One of the best tracts 
of the times is by a lawyer of wide 
experience—again no mere theorist 
-Thomas K. Finletter, in his stimu- 
lating little book, Can Representa- 
tive Government Do the _ Job?, 
reviewed 
favorably by former President Arm- 
strong in the JOURNAL.2® Moreover, 


published in 1945 and 


24. Jacques Barzun, 196 Harper's Magazine 
February, 1948) subtitle ‘New Books.'" Com- 
pare Justice Black, dissenting in Ludecke v. Watkins, 
(1948) 68 S. Ct. 1429, 1439: “But the First Amend- 
ment represents this nation's belief that the spread 
of political ideas must not be suppressed'’; Jus- 
tice Brandeis concurring in Whitney v. California, 
(1927) 274 U. S. 357, 375: ‘‘Those who won our in- 
dependence believed . . . that the greatest menace 
to freedom is an inert people." 

25. 31 A.B.A.J. 241, May, 1945. Compare the 
review of Hazlitt, A New Constitution Now (1942), 
by Professor Walton Hamilton in 52 Yale L. Jour. 
186 (1942). 
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Mr. Armstrong, in the same recent 
number of the JoURNAL of which I 
have uttered some criticisms above, 
has a most interesting discussion, 
which I commend, of the govern- 
ment next door to our own and for 
a people so like our own, namely 
Canada. In this he examines favor- 
ably a recent treatise entitled The 
Government of Canada, by Professor 
Dawson of Toronto, and has oc- 
casion to cite—certainly not unfavor- 
ably—the Kefauver Resolution, pro- 
viding for a question and answer 
period for members of the Cabinet 
in both. Houses of Congress, and the 
Fulbright Resolution, proposing a 
constitutional amendment for dis- 
solution and new national election 
in the event of a deadlock between 
the executive and the Congress.*® 
I hope that this presages a serious 
discussion among lawyers of the 
possibilities inherent in these newer 
suggestions for governmental change. 
For after all it is no mere truism 
that by and large it is the American 
lawyers who predominantly operate 
the government—a fact brought out 
once more in an address by Justice 
Frankfurter, published in __ this 
JOURNAL, when he said that ours is 
“a law state, as every true federal 
system is bound to be.’’2? And so it 
is up to the lawyers to propose and 
advance the improvements which 
are demanded by wise experience. 
Let me reiterate that I do not 
suggest this change as a panacea for 
all ills, foreign or domestic. Indeed, 
it might turn out to be even harsher 
upon a minority group than is our 
present system; the fact that such 
has not been the case in Great 
Britain is perhaps due to the tolerant 


(Continued from page 18) 
During the campaign which brought 
him to membership in his state’s 
ranking Court, the possibility that he 
would be rejected at the polls was not 
regarded by him as calamitous, for it 
would free him to return to the ful- 
fillment of his crowning ambition—to 
be a practicing lawyer. 

In January following the 1918 elec- 


temper of the English, who have 
survived many a threatening crisis 
and many an actual disaster. But it is 
theoretically sound, in that it applies 
the democratic principle to its logical 
conclusion. For if a persecution or 
prosecution is not the act of an iso- 
lated officer or the result of a local 
pressure, but is made the responsible 
act of a party management that must 
face the consequences of a general 
election once its policies have come 
into general question, it has a sub- 
stantial basis of support in the public 
mind. In short, it is in a quite dif- 
ferent situation from an official act 
which appears to have obtained 
judicial approval merely because it 
is not found to offend some consti- 
tutional principle. Nor would I say 
that necessarily judicial action under 
the Bill of Rights should go, at least 
at once. Public expectations, even of 
the judiciary, should not be dis- 
appointed by overnight changes; 
these should be a matter of growth 
to which the public has become 
accustomed. And the role of the 
courts in exhorting us to the observa- 
tion of the ideal may yet have real 
force, certainly in a period of transi- 
tion during a gradual growth in 
political maturity which changes 
along the lines here indicated— 
changes relatively mild and simple 
in comparison with what is going 
on elsewhere in the world—should 
stimulate. 

In what I have said I have at- 
tempted no extensive blueprint of 
details. Nor do I think that feasible 
until much has been done by way 
not only of preliminary study, but of 
adjustment and compromise among 
diversities of view. As commentators 


tion, Justice Burke was installed in 
the high Court; and at the next sit- 
ting of the Court, quite fittingly, the 
youngest judge was seated below the 
six gray-haired gentlemen who had 
preceded him to the Court. He quick- 
ly familiarized himself with the me- 
chanics of a reviewing court, neces- 
sarily unlike that of the trial court 
in which he had spent the preceding 


The Dilemma of American Judges 


have warned, there is a danger in 
attempting to take over bodily an 
alien system merely because it has 
worked well elsewhere.*® Unless it 
serves some indigenous purpose, a 
copied institution will remain always 
foreign. So we must keep in mind 
the basic objective of a greater and 
more immediate responsibility of 
public officials to the people. Thus 
the proposition for Cabinet response 
to questions in Congress would seem 
more in the nature of copying, with- 
out promise of results other than 
time wasting, if separated from this 
fundamental objective. What we 
aim to do is really in the essence of 
the democratic tradition, the exten- 
sion of the power of the electorate, 
the assuring that what they win at 
the polls they will not lose between 
election days. In short the answer 
to the judges’ dilemma and to the 
wider demand for a governmental 
organization swift and powerful to 
act, but also responsive to public 
desires, is a movement in the direc- 
tion of greater, not less, control by 
the voters. 


26. Armstrong, “The Government of Canada: 
Examination of Professor Dawson's Study’, 34 
A.B.A.J. 660, August, 1948, citing, inter alia, 
Armstrong, ‘The Kefauver Resolution’’, 30 A.B.A.J. 
326, June, 1944, and S.J. Res. No. 29, 80th Cong., 
Ist Sess., introduced by Senator Fulbright, Jan- 
vary 15, 1947. The latter is quoted in Mr. Arm- 
strong's valuable ‘‘The President and the Congress: 
Unsolved Problems of Leadership and Powers’’, 
33 A.B.A.J, 417, May, 1947, which also contains 
a bibliography. An editorial note said of Mr. 
Armstrong's article: “‘He has outlined ‘a gap 
in government’ that could be bridged and over- 
come, if thoughtful men in both parties would 
lay aside partisanship and try to devise the steps 
that should be taken."' See also Simmons, ‘’Re- 
organization of the Federal Government’’, 31 
A.B.A.J. 63, February, 1945, and Armstrong, book 
review, 31 A.B.A.J. 188, April, 1945. 

27. Frankfurter, supra note 3, at 659. 

28. See Professor Hamilton's review, note 25 
supra. 


Haslett P. Burke 
twelve years. He applied himself 
diligently to the tasks at hand. Be- 
fore any considerable time had ex- 
pired, he was writing as many opin- 
ions as the average of his more ex- 
perienced brethren, and his were of a 
quality greatly admired by them and 
appreciated by members of the Bar. 

At each approaching termination 
of his term Judge Burke was sincere- 
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ly hopeful of returning to the prac- 
tice of his profession; but on each 
occasion and for reasons born of pub- 
lic demands against which it was not 
consistent to stand, he was re-elected 
in 1928 and again in 1938 to serve 
on the Court. In 1941, during the 
first half of his third term, Governor 
Ralph L. Carr tendered him an ap- 
pointment to the United States Sen- 
ate to fill a vacancy. Had such an 
opportunity come to him during 
earlier years he probably would have 
accepted it, but by the time the prof- 
fer came, his service on the Court 
had been so long and had received 
such public indorsement at the polls 
that to resign from his judicial work 
would, as Judge Burke conceived it, 
have been an act of faithlessness to 
the people. He declined the wholly 
unsolicited tender of an attractive 
office much coveted by leading men 
in every state. 

It is not within the purview of this 
sketch to review at length the opin- 
ions of the jurist whose career is its 
inspiration. The available 
would hardly accommodate adequate 
detail, so none is attempted. Judge 
Burke’s opinions may be found in 
Volumes 66 to 119 of the Colorado 
Supreme Court Reports. They re- 


Space 


flect a fidelity to law and justice, 
rather than an eagerness to put aside 
settled law in order to legislate ju- 
dicially. Nearly all of the opinions 
he wrote for the Court have been of 
importance; many of them were de- 
terminative of questions of substan- 
tial public concern in his state. To- 
gether they constitute a major 
contribution to the opinion law of 
Colorado, and will never cease to 
influence the course of democratic 
justice while free government accord- 
ing to law obtains. 


Members of Colorado Supreme Court 
Who Served with Chief Justice Burke 

It is informative to recount here 
that since the admission of Colorado 
to statehood in 1876, forty-eight men, 
including Judge Burke, have served 
as justices of the Supreme Court of 
the state. Twenty-one of them had 
served and left the Court before he 
camé to it. They were Ebenezer T. 
Wells, Amherst W. Stone, Henry C. 
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Thatcher, Samuel H. Elberg, Wilbur 
F. Stone, William E. Beck, Joseph C. 
Helm, Melville W. Gerry, Victor A. 
Elliott, Charles D. Hayt, Luther M. 
Goddard, John Campbell, William 
H. Gabbert, Robert W. Steele, Julius 


C. Gunther, John M. Maxwell, 
George W. Bailey, Charles F. Cas- 
well, William A. Hill, George W. 
Musser and S. Harrison White. 

Those who have served with Judge 
Burke, numbering twenty-seven, are, 
in the order they came to the Court, 
Morton S. Bailey, James E. Garri- 
gues, Tully Scott, James H. Teller, 
George W. Allen, John H. Denison, 
John W. Sheafor, John Campbell 
(returned to the Court), Greeley W. 
Whitford, R. Hickman Walker, Wil- 
bur M. Alter, Julian H. Moore, John 
I. Adams, Charles C. Butler, Benja- 
min C, Hilliard, Francis E. Bouck, 
E. V. Holland, John C. Young, Nor- 
ris C. Bakke, William Lee Knous, 
Otto Bock, William S. Jackson, 
Frank B. Goudy, Frank L. Fetzer, 
Mortimer Stone, George A. Luxford 
and Frank L. Hays. 

By virtue of the Colorado Consti- 
tution, the Justices of the Supreme 
Court become Chief Justices in rota- 
tion; the Justice whose term expires 
first is Chief Justice. So Judge Burke 
was Chief Justice in 1927, in 1937- 
38 and again in 1947-49. 


Personal Characteristics of the 
Retiring Chief Justice 

However engrossed otherwise—and 
few if any could have been busier— 
Judge Burke did not permit himself 
to forget his resolve to be a truly edu- 
cated man. From the beginning, the 
youthful barrister and jurist pro- 
vided himself with all required read- 
ing. He familiarized himself with 
history (not omitting the sacred), the 
arts and sciences, literature, biogra- 
phy, poetry. His remarkable memory 
enables him to recall rich passages 
from the best of the old masters, 
and his ability to quote therefrom, 
whether to a drawing-room company 
or an audience in a public audito- 
rium, embellished always by original 
and unusual contributions of his 
own fertile brain, has given Judge 
Burke a popularity second to none 
in the state. 


Often he is invited:to deliver com- 
mencement addresses, and to lecture, 
in universities. He lectured on con- 
stitutional law at the law school in 
Denver. His under- 
standing, his eloquence and personal 


research and 


charm, and his innate graciousness, 
always present and particularly man- 
ifest on such occasions, do not fail to 
move his audience to high resolves. 
A'though Judge Burke did not at- 
tend a law college, no one in his state 
has been so much in demand for ad- 
dresses in such institutions. He has 
taken keen interest in the work of 
bar associations, state and local, and 
has been a member of the American 
Bar Association since 1941. His suc- 
cessor as Chief Justice, Judge Hil- 
liard, also has been a member of our 
Association since 1941. 


His Work as a Trial Judge 

Ils Recalled as Outstanding 

Although for three decades Judge 
Burke has served as a member of a 
reviewing court, his old-time friends 
regard his work as a trial judge as 
having been outstanding and as 
worthy of emphasis in any portrayal 
of his life and accomplishments. In 
the beginning days of Judge Burke's 
service as a district judge, the dockets 
of the six large counties of his dis- 
trict were crowded, and the work of 
clearing them lagging. He was quick 
to appreciate that such a condition 
smacks of repugnance and tends to 
work denial of justice. To the end 
that the district 
should be cleared, and kept so, he re- 
solved, first, that he would not spare 
himself, that is to say, he would be 
diligent and work long hours; and, 
second, require parties and counsel to 
attend the sessions of the Court, and 
make prompt presentation of their 


dockets of his 


causes. Not only were the hold-over 
dockets speedily cleared, but under 
the driving force of the determined 
young judge new cases were brought 
to early issue and disposition. 

The displaced district court clerk 
of one county, made the judge in 
many counties, immediately became 
an expediter of judicial business. 
Citizens, who wished to indulge in 
the luxury of litigation, found they 
had not long to wait; and taxpayers, 
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noting the easing of their burdens 
resulting from the prompt dispatch 
of judicial business, united in sing- 
ing the judge’s praises. His second 
term as district judge was not un- 
like the first. Court business was not 
permitted to lag. The judge worked 
untiringly, and lawyers, spurred by 
his example, accomplished so much 
that, as one of the survivors of that 
early day felt moved to say, “We 
even boasted of our own industry”. 

In the early months of the present 
year, Judge Burke made public an- 
nouncement that he would not per- 
mit his name to be presented for a 


(Continued from page 22 

sion to no greater extent than a state 
trial court would be bound and are 
to apply the rule of stare decisis in 
the same way. To hold that a federal 
court must follow an archaic deci- 
sion even though it is clear that it 
would no longer be followed by the 
Supreme Court of the state would 
place litigants in the federal court 
in the impossible position of being 
bound by a decision no longer rec- 
ognized as law without opportunity 
of applying to the state court to over- 
rule it. If the process of legal evolu- 
tion has been such that the state 
courts would be justified in declaring 
that a decision no longer represents 
the law of the state, there is no rea- 
son why the federal courts should 
not be permitted to make the same 
declaration, bearing in mind always 
that they must really look to the law 
of the state and not the law of other 
jurisdictions in making it. 


Dicta and Personalities of 

Judges Not To Be Considered 

It is not with respect to decisions, 
however, that the federal courts en- 
counter the most difficulty in apply- 
ing the rule of the Erie case. After 
all, decisions are generally easy to 
understand, and in what is actually 
decided there is not likely to be 
much divergence from what reason 
dictates and the current of authority 


fourth term on the Supreme Court. 
Immediately there was marked pres- 
sure to the contrary, but this time he 
would not depart from his an- 
nounced purpose. In consequence, 
on January 11 this sturdy and patri- 
otic jurist, first inducting his succes- 
sor, will retire voluntarily from 
judicial duties fulfilled by him for 
forty-two years. Although many ex- 
cellent men have occupied positions 
on Colorado’s courts, no other jurist 
has served so long and none other is 
so widely acclaimed. 


Thus, Colorado's great Chief Jus- 


has established. The most vehement 
invoking of the rule generally occurs 
in cases to which it is not applicable 
at all, in cases where there are no 
state decisions directly in point on 
the question involved but tortuous 
reasoning from dicta or cases not in 
point is relied upon to support prop- 
ositions that the courts of the state 
have never decided and no court in 
any state is ever likely to decide. So 
often is this true that the mere ci- 
tation of Erie v. Tompkins is gener- 
ally enough to raise a question as to 
the soundness of the proposition 
which 


peculiar proposition of state law 


is advanced—advanced as a 


which the federal courts are asked to 
enforce notwithstanding that reason 
and the current of authority are to 
the contrary. 

With respect to cases of this sort, 
it is to be remembered that the rule 
applicable now is the same as that 
which was applied prior to Erie v. 
Tompkins in cases involving the 
interpretation of a state statute, 
where the federal courts have always 
been bound to follow state decisions. 
In such cases, it was never imagined 
that it was the duty of the federal 
court to follow dicta or to enter into 
speculation, based on the personal- 
ities of judges, as to what the state 
courts might decide. If the state 
court had not decided the question, 
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tice, still physically strong and ro- 
bust in health and in the enjoyment 
of unimpaired mental faculties, will 
doff the robe he has worn so honor- 
ab'y and will proceed, to the evident 
disappointment of the state’s elec- 
torate, the strongly expressed regret 
of the profession and the sincerely 
attested sorrow of his brethren of 
the bench, to lay down all burdens 
of judicial work. Thereby and there- 
upon he will with evident happiness 
become and be what from the day of 
his admission to the Bar he has de- 
sired most of all to be—H. P. Burke, 
Esq., Attorney-at-Law. 
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Erie v. Tompkins in Retrospect 


it was the duty of the federal court 
to decide it in the light of state law, 
without regard to dicta or the idio- 
syncrasies of state judges, in the 
faith that a right decision would be 
that at which the state courts would 
ultimately arrive. 

The question was squarely pre- 
sented to the Supreme Court in Car- 
roll v. Carroll, 16 How. 275, a case 
involving the interpretation of a 
statute where the federal court was 
bound to ascertain and apply the 
state law. Referring to the rule of 
that case in New England Mutual 
Life Ins. Co. v. Mitchell, 118 F. (2d) 
114, 420, I stated what I understand 
the rule to be in the following lan- 
guage: 

Nothing in recent decisions has in 
anywise weakened this rule or the 
sound basis of reason upon which it 
rests. In ascertaining the applicable 
law of the state, we are to consider 
court decisions and other available 
sources of local law; and we are to 
apply court decisions in the light of 
the well-established stare decisis rule 
and its limitations. Cf. West v. Amer- 
ican Tel. & Tel. Co., 61 S. Ct. 179, 
85 L. Ed.—. We are not required, 
however, to speculate as to how the 
state court might decide the question 
before us if it has not already de- 
cided it. Nor should we surrender 
our own judgment as to what the 
local law is on account of dicta or 
other chance expressions of the judges 
of the local courts. The respectful 
attitude towards the local court, where 
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Erie v. Tompkins in Retrospect 


there has been no decision on the 
precise question before us, is to con- 
sider that question in the light of the 
common law of the state, with a view 
to reaching the decision which reason 
dictates, and with the faith that the 
local court will reach the same de- 
cision when the question comes be- 
fore it. To base a decision upon dicta, 
or upon speculation as to what the 
local court might decide in the light 
of dicta, would be to depart from 
our solemn duty in the premises and 
embark upon a vain and illusory en- 
terprise. 


State Procedural Decisions 
Not Binding 
There is no question about the duty 
of the federal courts, in the exercise 
of their diversity jurisdiction, to fol- 
low state decisions in all matters of 
substantive law. Difficulty is some- 
times experienced in distinguishing 
between substantive and adjective 
law; but ordinarily there is no dif- 
ficulty if it is remembered that a 
rule of substantive law is one which 
relates to rights or duties in social 
relationships, whereas a rule of ad- 
jective law relates to the proceedings 
in court by which these rights or 
duties are established or enforced. 
Under decisions applying the rule 
of Erie v. Tompkins state decisions 
are to be followed not merely with 
respect to rights and duties consid- 
ered strictly as such but also with 
respect to such matters connected 
with their establishment as the bur- 
den of proof,* the res ipsa loquitur 
rule5 or the applicability of the 
statute of limitations. They are to 
be followed also in the application 
of rules relating to conflict of laws.? 
All of these decisions rest on the 
fundamental concept that rights 
under the laws of the state are the 
same whether enforcement is had in 
the state or federal jurisdictions.® 

It is clear, however, that in mat- 
ters of procedure the rule has no 
application. Not only has the Su- 
preme Court prescribed, in the Fed- 
eral Rules of Civil Procedure, the 
rules which the federal courts are 
to follow without regard to state 
decisions, but it is manifest that, 
notwithstanding the following of the 
state rules as to burden of proof, 
state decisions are not to be followed 
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with respect to whether or not a 
question is to be submitted to a jury 
or decided by the judge. The ques- 
tion was squarely raised in Herron 
v. Southern Pacific Co., 283 U.S. 91, 
where it was argued that under the 
Conformity Act, as well as under 
the Rules of Decision Act, it was the 
duty,of the judge to submit the issue 
of contributory negligence to the 
jury and not direct a verdict on that 
issue, because of a provision in the 
Constitution of Arizona which so 
provided. In rejecting this conten- 
tion, a unanimous court, speaking 
through Chief Justice Hughes, said: 
The controlling principle govern- 
ing the decision of the present ques- 
tion is that state laws cannot alter 
the essential character or function of 

a federal court. The function of the 
trial judge in a federal court is not 
in any sense a local matter, and state 
statutes which would interfere with 
the appropriate performance of that 
function are not binding upon the 
federal court under either the Con- 
formity Act or the “Rules of Decision” 
Act. Thus, a federal court is not 
subject to state regulations, whether 
found in constitutional provisions or 
in statutes, providing that the court 
shall not give an instruction to the 
jury unless reduced to writing, or 
that written instructions shall be 
taken by the jury in their retirement 
(Nudd v. Burrows, 91 U. S. 426, 441, 
442; Lincoln v. Power, 151 U. S. 436, 
442); or that the court shall require 
the jury to answer special interroga- 
tories in addition to their general 
verdict (Indianapolis & St. Louis R. 
Co. v. Horst, 91 U. S. 291, 300); or 
that the court shall not express any 
opinion upon the facts (Vicksburg & 
Meridian R. Co. v. Putnam, 118 U. S. 
545, 553) or charge the jury with 
regard to matters of fact (St. Louis, 
Iron Mountain & Southern R. Co. 
v. Vickers, 122 U. S. 360, 363); or 
shall not direct a verdict, where the 
evidence is such that a verdict the 





4. Cities Service Co. v. Dunlap, 308 U. S. 208; 
Palmer v. Hoffman, 318 U. S. 109, 117. 

5. Lachman v. Pennsylvania Greyhound Lines, 
160 F.(2) 496. 

6. Guaranty Trust Co. v. York, 326 U. S. 99. 

7. Klaxon Co. v. Stentor Co., 313 U. S. 487; 
Griffin v. McCoach, 313 U. S. 498. 

8. The much criticised decision of Angel v. 
Bullington, 330 U. S. 183, is not, properly con- 
sidered, an application of the Erie doctrine. The 
doctrine which it applies is not stare decisis but 
res judicata. The Erie case is referred to merely 
arguendo in support of the proposition that in 
diversity cases federal courts may not entertain 
suits which may not be brought in state courts or 
are barred by defenses controlling in state courts. 


other way would be set aside (Bar- 

rett v. Virginian R. Co., supra). 

In a trial by jury in a federal court, 
the judge is not a mere moderator, 
but is the governor of the trial for 
the purpose of assuring its proper 
conduct and of determining questions 
of law. This discharge of the judicial 
function as at common law is an es 
sential factor in the process for which 
the Federal Constitution provides. 
[Italics supplied] 

The doctrine thus stated seems 
to be sound and of the utmost im- 
portance. A great many states apply 
the “scintilla” doctrine, holding that 
a scintilla of evidence is sufficient to 
take a case to the jury. The rule of 
the federal courts is that it is the 
duty of the judge to direct a verdict 
where the evidence is all one way 
or so nearly so that reasonable men 
could have no doubt as to what the 
facts are.? Repeated attempts are 
made to have the doctrine of the 
Erie case extended to cover the rule 
here involved so that the federal 
courts will be required to submit to 
a jury any evidence which. state 
courts would submit.!° This, how- 
ever, would be to allow local rules 
to prescribe the function of the fed- 
eral trial judge, which is not a mat- 
ter for local control. Trial by jury 
in the federal courts is governed not 
by local law, but by the Constitu- 
tion of the United States. Not even 
Congress itself can relieve a federal 
trial judge of the responsibility of 
conducting jury trial as required at 
common law and directing verdict 
when under well-settled principles 
nothing but a question of law is 
presented by the evidence." 

State decisions are, of course, con- 
trolling as to whether certain facts 
constitute a cause of action under 
state law;!? and loose expressions in 


So far as the law of North Carolina was con- 
cerned, the only law involved was statutory, as 
to which the Erie case had made no change in 
the rule laid down in Swift v. Tyson. 

9. Gunning v. Cooley, 281 U. S. 90, 94; Barrett 
v. Virginian R. Co., 250 U. S. 473, 476. 

10. See ‘‘Erie Railroad; Ten Years After’’, Gor- 
rell and Weed, 9 Ohio St. L. Jour., 281-282, and 
cases there cited. 

11. See Capital Traction Co. v. Hof, 174 U. S. 
1, 13-14; Patton v. U. S., 281 U. S. 276, 288-289; 
Gorham v. Mutual Benefit Life Ins. Co., 114 F. 
(2d) 97, cert. den., 312 U. S. 688. 

12. Stoner v. New York Life Ins. Co., 311 U.S. 
464; Clay County Cotton Co. v. Home Life Ins. Co., 
113 F. (2d) 856. 
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r- some decisions lend weight to the 
contention that the federal courts 
t, are bound by state decisions that 
ss the case is for the jury upon the 
- showing of certain facts. I do not 
ns think, however, that when the point 
al is squarely presented the Supreme 
cS Court will ever hold that the federal 
% courts must follow state decisions 
with respect to directing a verdict. 
1s Not only would such holding be 
n- directly in the teeth of prior hold- 
ly ings of the court, but it would 
ut violate the principle that the ex- 
0 ercise of the judicial function is a 
rf matter for the federal courts them- 
1e selves. Whether facts constitute a 
ct cause of action is a question of local 
Ly law; but whether, in determining 
n whether such facts have been proven, 
1e the judge shall pass upon the ques- 
re tion himself on the theory that the 
e evidence is so clear that reasonable 
le men could not doubt what the facts 
il are, or should submit it to the jury 
oO for their determination, is so clearly 
e a matter of the exercise of the judi- 
v- cial function as hardly to admit of 
s argument. 
i. 
t- Federal Common Law Applied 
. in All. Except Diversity Cases 
rt It is well settled that the doctrine 
1- of the Erie case applies only in cases 
n arising under the diversity jurisdic- 
i] tion, where the federal courts apply 
yf state law. It has no application what- 
t ever to other cases of which the fed- 
“t eral courts have jurisdiction—cases 
*S arising under the Constitution or 
is laws of the United States or involv- 
ing transactions or contracts entered 
” into pursuant thereto. In Clearfield 
iS Trust Co. v. United States, 318 U. S. 
1 363, a case involving the rights of 
n the United States as the drawer of 
; negotiable paper against the guar- 
antor of a forged indorsement, Mr. 
" Justice Douglas stated the rule ap- 
in plicable as follows: 
rm We agree with the Circuit Court 
of Appeals that the rule of Erie R. Co. 
ss v. Tompkins, 304 VU: &; 64, does not 
apply to this action. The rights and 
+ duties of the United States on com- 
; mercial paper which it issues are gov- 
. erned by federal rather than local 
:. law. When the United States disburses 
? its funds or pays its debts, it is exer- 
cising a constitutional function or 











power. This check was issued for serv- 

ices performed under the Federal 

Emergency Relief Act of 1935, 49 

Stat. 115. The authority to issue the 

check had its origin in the Constitu- 

tion and the statutes of the United 

States and was in no way dependent 

on the laws of Pennsylvania or of any 

other state. Cf. Board of Commis 

stoners v. United States, 308 U. S. 343; 

Royal Indemnity Co. v. United States, 

313 U. S. 289. The duties imposed 

upon the United States and the rights 

acquired by it as a result of the 
issuance find their roots in the same 
federal sources. Cf. Deitrick v. Grea 
ney, 309 U. S. 190: D’Oench, Duhme 

& Co. vy. Federal Deposit Ins. Corp., 

315 U. S. 447. In absence of an ap- 

plicable Act of Congress it is for the 

federal courts to fashion the govern- 
ing rule of law according to their 
own standards. 

That the federal courts should 
“fashion the governing rule of law 
according to their own standards” 
presents insuperable difficulty if 
there is no federal common law, as 
stated in the Erie case; for “their 
own standards” as used in the opin- 
ion from which quotation has just 
been made is precisely what is 
meant by federal common law. As 
has been pointed out,'* however, the 
statement in the opinion in the Erie 
case must be considered along with 
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the statement in Hinderlider v. 
La Plata River & Cherry Creek Ditch 
Co., 304 U. S. 92, 110, delivered by 
the same judge on the same day that 
“whether the water of an interstate 
stream must be apportioned between 
the two States is a question of ‘fed- 
eral common law’ upon which nei- 
ther the statutes nor the decisions 
of either State can be conclusive”. 


Existence of Federal Common Law 
Cannot Be Denied 

There is, of course, a federal com- 
mon law. The life of the people of 
the United States is not confined to 
intrastate activity but is nationwide 
in character. Rules and standards 
emerge from this life which are uni- 
versally recognized and are enforced 
by governmental power. This is the 
common law, not the decisions in- 
terpreting and applying the rules 
and standards. In diversity cases the 
federal courts are bound and limited 
under the Erie case by state court 
decisions in making the interpreta- 
tion. But this limitation cannot be 
permitted when its effect would be 
to limit and hamper the exercise of 





13. Concurring opinion of Mr. Justice Jackson 
in D'Oench, Duhme & Co. v. Federal Deposit Ins. 
Corp., 315 U. S. 447, 471. 
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power by the federal government 
itself. Federal statutes and constitu- 
tional provisions must be _inter- 
preted in the light of existing law, 
and lacunae must be supplied in the 
exercise of that interstitial legisla- 
tion of which Mr. Justice Holmes 
speaks. It would be insufferable that 
national legislation, through differ- 
ences in views of local courts, be 
differently interpreted and applied 
in the several states. As said by Mr. 
Justice Jackson in his concurring 
opinion in D’Oench, Duhme & Co. 
v. Federal Deposit Ins. Co., 315 U. S. 
447, 470-472: 

Were we bereft of the common law, 
our federal system would be impotent. 
This follows from the recognized 
futility of attempting all-complete 
statutory codes, and is apparent from 
the terms of the Constitution itself. 

The contract clause, which pro- 
hibits a state from passing any “Law 
impairing the Obligation of Con- 
tracts”, is an example of the part the 
common law must play in our system. 
This provision is meaningless unless 
we know what a contract is. . . 

Other recognitions of our common- 
law powers abound in the Constitu 
tion. 

A federal court sitting in a non 
diversity case such as this does not sit 
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of the commerce clause. Six weeks 
later the Court sustained the social 
security legislation, going far in giv- 
ing Congress authority to appro- 
priate money under the welfare and 
other clauses. 

Before the end of May of the same 
year the Court, with little change 
in personnel and without formal 
amendment, but merely by inter- 
American Bar Association Journal 
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as a local tribunal. In some cases it 
may see fit for special reasons to give 
the law of a particular state highly 
persuasive or even controlling effect, 
but in the last analysis its decision 
turns upon the law of the United 
States, not that of any state. Federal 
law is no juridical chameleon, chang- 
ing complexion to match that of each 
state wherein lawsuits happen to be 
commenced because of the accidents 
of service of process and of the ap- 
plication of the venue statutes. It is 
found in the federal Constitution, 
statutes, or common law. Federal com- 
mon law implements the federal Consti- 
tution and statutes, and is conditioned 
by them. Within these limits, federal 
courts are free to apply the traditional 
common-law technique of decision 
and to draw upon all the sources of 
the common law in cases such as the 
present. 

This recognition of the true na- 
ture of the federal common law 
weakens the very foundation upon 
which the doctrine of the Erie case 
is founded. If there is a federal com- 
mon law, as there of course is, and 
if the federal courts may look to it 
in interpreting federal contracts, 
why should they not look to it in 
interpreting contracts between cit- 
izens of New York and Arizona, 
rather than to the decisions of the 
state in which the suit happens to 
be brought?! Conformity of deci- 
sions between state and _ federal 
courts is an advantage, of course, 
but it is doubtful 
whether this advantage compensates 


in some cases; 
for the disadvantage in suits where 
the court should be able to enter a 
decree settling matters for a wide 
territory and where there is a con- 


flict of state decisions.5 I am not 


pretation of the Constitution, had 
reversed or modified a considerable 
portion of its rulings of the two 
preceding years, and in subsequent 
terms, as Roosevelt appointed new 
justices, the Court demonstrated the 
truth of Chief Justice Hughes’ state- 
ment that the Constitution means 
what the judges say it means.*° 
There was no material change in 
the Court’s method of approach to 
the construction of the Constitution 


arguing, however, that the Erie case 
be overruled. What seems of 
portance is that its doctrine be not 
extended. As it is, the areas of the 
law to which the doctrine has no 
application are being constantly en- 
larged as a result of legislation and 
activities of the federal government. 
Uniform state laws have decreased 
the areas in which diversity of state 
decision would be troublesome. The 
Federal Rules of Civil Procedure 
have given the federal courts an in- 
strumentality for reaching the essen- 
tial justice of a case which will very 
largely obviate any disadvantage 
arising from having to accept state 
rules as to presumptions and burden 
of proof. Even though the doctrine 
is unsound, it will not seriously im- 
pair the power of the federal courts 
to meet their responsibility of pro- 
viding a national system of justice, 
so long as it is confined strictly to 
diversity cases and state rules are 
not allowed to encroach upon the 
proper exercise of the judicial func- 
tion in those cases. Extension of the 
doctrine beyond the field of diversity 
jurisdiction, or applying it to limit 
the exercise of the judicial function 
within that jurisdiction, would, in 
my judgment, be fraught with the 
most unfortunate consequences. 


im- 





14, It seems rather absurd to hold in a suit 
on contract between citizens of different states 
that a federal court must apply the law of the 
state of the party charged with breach because 
suit had to be brought against him in that state. 

15. See Purcell v. Summers, 126 F. (2d) 390, 145 
F. (2d) 979, where a church asked protection 
against the action of dissident members; and 
National Fruit Product Co. v. Dwinell-Wright Co. 
47 F. Supp. 499, aff. 140 F. (2d) 618, involving 
unfair competition and trademark infringement. 


other than a certain air of irreverence 
and flippancy on the part of some 
justices. Black, soon after his ap- 
pointment to the Court, advocated 
the reversal of decisions holding that 
corporations are persons entitled to 
the protection of the due process 
clause, urged adherence to the lan- 
guage of the Constitution and ac- 





20. See citations and reversals in Ben W. Palmer 
articles in 34 A.B.A.J. 554, 677, 761, 887, 1000; 
July, August, September, October, November, 1948. 
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cused the majority of “judicial 
amendment’”.?! 

The chief change is in the philos- 
ophy of government that the Court 
reads into the Constitution. This phi- 
losophy runs back through Holmes 
and Taney, in his first years as Chief 
Justice, to Jefferson. In 1905 in the 
Lochner case, Holmes said: “A Con- 
stitution is not intended to embody a 
particular economic theory, whether 
of paternalism—or of laissez faire”’.?? 

Adopting this principle, the Court 
now generally gives carte blanche to 
both federal and state governments 
to experiment in economic and social 
matters, even to adopting socialism 
if they choose. This is known as the 
exercise of “judicial self-restraint” in 
recognition that governmental prob- 
lems call for “initiative and experi- 
mentation possessed only by politi- 
cal processes”.*® We have thus ap- 
proached the British system in which 
Parliament is the final interpreter 
of the Constitution. 

There is one chief exception in 
that the Court has shown a determi- 
nation to protect civil rights. This 
is seen in its 1944 reversal of a 1935 
case which upheld the white primary 
in Texas, its recent decisions making 
racial restrictions on real estate un- 
enforceable, and its holdings as to 
administrative procedure, due pro- 
cess, the obligation of citizens to bear 
arms, and freedom of speech, press 
and religion.*4 

Fortunately, Congress has shown a 
willingness to cooperate where emer- 
gencies have been created by deci- 
sions of the Court. Thus, when the 
Court in 194425 overruled Paul v. 
Virginia® of 1869 and held insurance 
is interstate commerce, and the ques- 
tion arose whether all applicable 
state laws were void as interference 
with interstate commerce, Congress 
hurriedly passed the McCarran Act 
providing that insurance should con- 
tinue to be subject to state laws ex- 
cept as it might specifically provide 
otherwise. The same may be said of 
the Administrative Procedure Act 
setting up standards for administra- 
tive hearings, the allied Taft-Hartley 

Act, applicable to labor unions, and 
the Portal-to-Portal Act. And now 
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the Capehart Committee is studying 








the effects of the recent Robinson- 
Patman basing point decisions2™ of 


* 
the Court. 
Disagreements Help Retard ee 
Constitutional Changes ee 
From this brief review what may : . | j 


be concluded? THE “UNUSUAL” 
First, controversies among the 


Court, Congress and Presidente and ..,OUR SPECIALTY 
among justices are not unusual. It 
seems fair to say that the present LiTiGATION frequent- 
justices disagree mainly in detail. ly involves the unusual 
in valuation problems — 
unlisted stocks, patents, 


Second, it is not unusual for the 
Court to change its position in re- 
sponse to changing conditions and 


ee 





public demand. As Mr. Dooley says goodwill, “intangibles”. 
“it follows th’ iliction returns”. We specialize in the so- 
Third, the recent changes are more lution of these problems. 

) 


basic in character and have been 
made more rapidly than in the past 


May we suggest this is due to the Th AMERICAN 
general agreement in philosophy of APPRAIS Al 


government among the Court, Con- 


gress and Presidents, beginning early Company 

in 1937, and that our safety lies Over Fifty Years of Service 

in maintaining a lively disagree- OFFICES IN PRINCIPAL CITIES 

ment among the three branches of - : 

















government and even the justices. 














This suggestion is made in the hope 
that changes in constitutional law 
that are needed to meet changing 
conditions may be made slowly and 
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